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Is the Fishing Lawyer an Outcast? 
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Emergency Service 
for Motorists 


YOUR car or other property 


may some day be attached be- 


cause of an automobile accident. 


If you carry Aétna Automobile Lia- 
bility and Property Damage Insurance, 
an Etna release of attachment bond will 
be promptly issued, without additional 
cost, up to the amount of your policy. 





The Aitna Life Insurance Company + The 4tna Casualty 
and Surety Company * The Automobile Insurance Company ° 
The Standard Fire Insurance Company + of Hartford, Con- 
necticut, write practically every form of Insurance and 





Bonding Protection. 


AETNA-IZE 


SEE THE AZTNA-IZER IN YOUR COMMUNITY—HE IS A MAN WORTH KNOWING 
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This Modern 
Convenience! 


With the services of The Corpota- 
tion Trust Company it is as easy 
nowadays for a lawyer to incorpo- 
rate or qualify a corporation, amend 
its certificate, withdraw it, or dis- 
solve it, or reinstate it, in the far- 
thermost state or territory, or any 
Canadian province, as it is in his 
own home state. The offices and 
representatives of The Corporation 
[rust Company in every state and 
territory of the United States and 


THE, CORPORATION TRUST: COMPANT 
120 Broadway, New York 
Affiliated with 


The Corporation Trust Company System 
15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams Street Philadelphia, Fidelity. Phila. Tr. Bidg. 
Pittsburgh, Oliver Bldg. Boston, Atlantic Nat'l. Bk. Bldg. 





every province of Canada consti- 
tute virtually that many extensions 
‘f each lawyer’s own office when he 
as any corporation matter to be 
acted upon. 


Washington, 815 15th Street N. W. 
Los Angeles, Security Bldg. 
Cleveland, Union Trust Bidg. 
Kansas City, R. A. Long Bldg. 
San Francisco, Mills Bidg. 
Atlanta, Healey Bidg. 

Portland, Me., 281 St. John St. 


(Corporation Registration Co.) 
St. Louis, Fed. Com. Trust Bidg. 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bldg. 
Camden, N. J., 328 Market St. 
Albany Agency, 180 State Street 
Buffalo Agency, Ellicott Sq. Bidg. 


and 


The Corporation Trust Companp of America 
7 West Tenth Street, Wilmington, Delaware 
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At Last—The One Volume “BOUVIER”—A Great Achievement 








What could be more essential and useful BOUVIER’S 


than the 
LAW DICTIONARY 
One Volume “BOUVIER” 








FACTS 






l. A DeLuxe Edition. 
The first bible paper edition ever pub- 
lished ; bound in the highest grade Du Pont 
fabrikoid, gold embossed. 






yr en 































ay 
LAW 


Zz. A Condensed Ency clopedia of Law. NONARY pol 108 
This edition is really a condensed encyclo : ipl 
pedia of law. A “Ready Reference” of 
real value 


KY 


WINS iF < 
pau vit 





3. The Greatest Value Ever Offered. 
The first time in one hundred years “Bou- 
vier” has been offered at a price the aver 
age person can afford to pay Previous 
editions have sold as high as $22.50 


4. A Complete Revision in Every 
Detail. 
More than 6,000 new titles, words, 
phrases, definitions 


wn 


Four Ordinary Volumes in One. 





Made possible by the use of the three 
column page and hundreds of cross 





' 
references ' 
6. Unabridged. 
The Century Edition is a complete diction ! 
ary of legal terms, a convenient glossary 4 
of Latin and French maxims, and a con- 
densed encyclopedia of Law he 
Four Ordinary | wnes U FF 
~ . ONE COMPACT BOOK 
7. Up-to-Date. ‘ 
P ee _ 7 and at the Lowest Price ever Terea 
The very latest revision of “Bouvier.” Do 
not confuse this with old editions. $12.50 
THE BANKS LAW PUBLISHING COMPANY j 
521 Fifth Ave., New York, N. ¥ Date | 
Send copies of the Century edition 
1S T T , 
BOUVIER’S LAW DICTIONARY 
De Luxe Edition, complete in one volume for $12.50 
Signed Address 
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President Hoover’s Commission Begins Work 





RESIDE) [OOVER’S commission at its 
P 4 pted ““The National Commis= 
1c rcement” as its 

s : £4 to the rapid 


nfusing designations. 


f suggesting 


ich the Presi- 
v body It makes it 
first 

; 
and the 
the fact 


f ; "rs ince” occurs in the title 


t tI S101 \ not, as many at 
sideration « 


Act 


an Furthermore 
and 
s “Law Enforcement” sug- 
and respon- 


par 





piven 


all the 


and 


r with 
ial interest, an able 
personnel, and the great im- 


e of its t in confer. At the first meet- 


sident Hoover 
tated in general 
which it is 
eo 


peopl ne Sald, 


el vith 

“are 
lience 
the 


e ala ge disobe 


enforcement and 


has spread in 


9 ery 

“It is my hope 
curate de- 

g them witl 
S hich will 

I tblic 

( in 

T _ ) 





of 
its membership are in themselves 


mission and the extraordinary universality ap- 


proval of evi 
dences of the responsibility that lies upon you and 
of the great public concern in your task and of the 
hopes that you may succeed. I do pray for the 


success of your endeavors, for by such success you 


will have 


to 


performed one of the greatest services 
our generation.” 
gave the Com- 


“We ap- 
“with a profound real- 


Chairman Wickersham’s reply 
mission’s attitude toward its problems. 
proach our task,” he said, 
ization of its importance and with minds open to 
consider on their merits all intelligent suggestions 


from unprejudiced sources. We are under no illu 


sions as to difficulty of our task. We know 
there is no short cut to the millennium. But we 
have confidence in the fundamental honesty and 
right-mindedness of the American people, and their 
readiness to support sound methods of reform 
when the existence of evils:is exposed, and practi- 
cal methods for their eradication submitted to 


popular judgment. To the discharge of the un- 
dertaking you have devolved upon us, we pledge 
our best endeavors, invoking divine guidance in the 
performance of our task.” President Wickersham 


also pointed out the assistance which the Commis- 


sion expected to receive from an analysis and 
classification of the vast material in state and 
tional records bearing on the questions before it, 
and also from the results of the recent studies of 
various organizations 

The Commission at its first Washington 


Max Lowenthal of New York 
services of Mr. Leon- 


scted Mr. 
and secured the 


meeting ele 
as secretary 
ard V. 
iml 


Harrison, who has made crime surveys in 


a nt ver of cities, as statistician. It also consid- 


ered the division of the work among the members, 


and decided to hold public hearings, after various 
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preliminary investigaticns, later in the year in Chi- 
cago, Washington, New York, San Francisco, New 
Orleans and other large cities. The personnel of 
the Commission appointed is as follows: George 


W. Wickersham, Chairman, former Attorney-Gen- 
eral of the United States; Newton D. Baker, for- 
mer Secretary of War; Frank J. Loesch, Chicago 
lawyer, who has recently rendered distinguished 
public service in behalf of law enforcement; Ros- 
coe Pound, Dean of Harvard Law School; William 
I. Grubb, Federal Judge for the Northern District 
of Alabama; Monte M. Lemann, New Orleans 
lawyer who has been active in movements for law 
improvement; William S. Kenyon, Judge of the 
U. S. Circuit Court of Appeals; Kenneth R. Mack- 
intosh, who has held the highest judicial posts in 
the State of Washington; Paul J. McCormick, Fed 
eral Judge for the Southern District of California; 
Henry W. Anderson, practicing lawyer of Rich 
mond, Va., who has been special assistant to the 
Attorney-General and a member of the Mexican 
Claims Commission; and Ada L. Comstock, distin- 
guished woman educator and President of Rad- 
cliffe College. 


Kentucky Judicial Council Holds Meetings 


HE Kentucky Judicial Council, created by an 

act passed by the General Assembly of Ken 
tucky last year, has already held two meetings, and 
a number of committee meetings, and is preparing 
to submit its first report next January. This re- 
port will submit to the General Assembly the 
Council’s recommendations on subjects pertaining 





Delaware Corporations 


Assistance to Lawyers in Organization — 
Registration in Foreign States 


IMPORTANT AMENDMENTS 
MARCH 22, 1929 
PAMPHLET ON REQUEST 





Digest of Delaware Corporation Law with forms for 
incorporating to lawyers on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Text of law fully annotated, with forms for in- 
corporating. Cloth bound 300 pages. Price 
$5.00 Postpaid. 


CORPORATION SERVICE COMPANY 


Delaware Trust Bldg. Tel. Wilmington 132 
WILMINGTON, DELAWARE 


































































mostly to procedural law, and will probably 
include a set of judicial statistics. 

The act creating the Kentucky Council rese1 
bles the North Carolina and North Dakota acts 4 
that it includes in the.council all the judges of tl 
highest court, and all the judges of the genera 





trial court. This makes the Kentucky Judici: 
Council probably the largest of the twelve or mor 
councils which have been organized, since it 
composed of the seven judges of the Court of Ay 
peals, and the forty-four circuit judges of the stat 
f The proper functior 


7 
a total of fifty-one members. 7 
ing of this lar 


by making attendance at the meeting 


ge body is provided for in the act 


however, 
mandatory, and providing payment therefor 





The Chief Justice of the Court of Appeals, at 
present the Hon. David A. McCandless, is ex of 
ficio chairman of the Judicial Council, and he 
empowered to employ such clerical and other as { 
sistants as he deems necessary [his is expecte 


to avoid the unfortunate fate of the judicial cour 
cils of some other states, where lack of competent 
clerical work between meetings resulted in littl 
being done when the meetings convened. Chief 
Justice McCandless proposes to have the Council 
work with the Kentucky Bar Association and 
committees so far as possible 

The act requires that meetings be held at least 
once each year, but provides that meetings ma 
be called at any time by the Chief Ju I 
by-laws adopted at the first meeting of the Coun 

Aes 





cil, held on Dec. 27, 1928, require regular meeting 
twice a year, at stated times. As before stated, tw 
meetings have already been held. The first was 


Law BooksWanted 4 


We are in a position to pay 
highest cash prices for com- 
plete Law Libraries, Stand- 
ard Sets and Session Laws 


We 
Publish, 
Buy, : 
Sell 
and 
Exchange 


LAW BOOKS 


THE HARRISON COMPANY 
Law Book Publishers 
ATLANTA 
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s ly Appointed Committee on Law Observance and Law Enforcement. Front 
é eit ft ght: Roscoe Pound, Miss Ada L. Comstock, Attorney General W. D. Mitchell, 
H an George W. Wickersham and Judge William L. Kenyon. Back Row, left to right 
Xf 4 > . ve . . 4 
i e M ema Judge Paul J. McCormick, Judge William I. Grubb, Frank J. Loesch, 
ewton D. Baker and Henry W. Anderson. 
, 1. a. Se ae ee ee ee oe i 
gi y-laws were and the law, and which the association hopes to 
° | . erat? Tyr , > > > > 
en committees appointed. Be- extend to other newspapers throughout the coun- 
it 1 g and the second, which con- try. 
‘ > f } 1 “ ‘ ’ Tr o . . . 
Ma 26 this yea ese committees [he special purposes of the association are set 
m t time and prepared reports. It forth as follows 
oat Ss last meeting to recommit “(1) To interpret the law and the legal profession to 
é i e finally considered the people of the United States 
‘ ‘ yn to the Gen- “(2) To bring about a better understanding and re 
A ons lations of closer cooperation between the professions of 
Journalism and the Law. 
‘ : creating the ‘(3) To aid in the dissemination through the news 
i ( i een raised at the paper and periodical press of accurate information concern- 
< vy determined and ing the laws most nearly affecting the daily life of the 
Poy , lecision which it:zen, of law reforms and of new laws 
, ib wentcin “(4) To discourage and oppose in the newspaper and 
: S iSS upon the con- periodical press, sensational, exaggerated, misleading or 
" idicial council, Coleman, Audi- inaccurate accounts of trials, crimes, court proceedings, or 
H Ky 501. 11 S. W. (2d) 133 items subjecting the law, the judiciary or the legal profes- 
ye sion, or the principles upon which our Constitution and 
. laws are founded, to ridicule, contempt or reproach 
(5) 7 promote respect for the Constitution and 
ee , : - 
: , laws of the United States and of the several states of the 
Authors to Give Public Accurate Legal News Union, by inducing on the part of the public generally a 
. : . , elles anioratoandisna . the s pease . hil. 
H] \ met \ ssociatiot f Legal Authors, clearer under tanding of the purposes, reason and phil 
: , \ . : lio} ' osophy of their provisions. 
r nti , P ; " re te snliiohter Ve ata on ° . 
PCCENUY Offa A in .zvew OTK tO enugnten iay (6) To encourage the study of the law as part of 
about legal matters, and to bring about closer the general educational and cultural equipment of the citi- 
at the y rofession and the 7¢2- , : 
eo was ‘(7) To supply, so far as may be practicable, to the 
itil : ‘ paper account newspaper and periodical press, without profit to the As 


making an 
throughout 
has acquired 
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iaW 


ac 


1ence¢ 


maga- 
tl nd will publish it under the 
Review.” 
regu- 
York 
on 
the 


eature of t indav edition of the New 
] ; ] mment 


sa1G tO De 


co- 








reliable discussions of legal points and contro 
laws and law reforms, to the end that such 
made understandable, entertaining and en- 


‘ ‘ 
the layman. 


sociation, 
versies, of new 
topics may be 


lightening to 


(8) To encourage, in the preparation of briefs and 
in legal arguments, thoroughness of research and accuracy 
of statement, together with directness and fluency of ex- 
pression and the avoidance of irrelevancies, repetitions and 
prolixities 

“(9) To encourage the profession of legal author 


adequate recognition of its dignity and the 
rewards for its work.” 


ship, to aid in 
receipt of reasonable 

The officers of this newly organized body were 
printed in this department in the June issue. 
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California Judicial Council’s Second Report 


HE eftfectiver I i i ( ind active jud 
hfe council in bringing t an efficient an 
economical admiunistratior the courts is ¢ 
denced in the See 1 Re the Judicial ¢ 


cil of California, 
The influet hich t ré men 








such a body may ( t itures and exect 
tives is shown | et. t ( i legi 
lature enacted and the . approved thirty 
four bills propos« t ecent sessiot 
The report 1 ea that past two yea! 


the California Judicial | is sponsored ar 
exhaustive survey ¢ ( 


ness in the courts of tl tate, and a research of 


United States and Cana by a 


effective 


courts in disposing of cas¢ clearing their ca 
endars; and ha é 1 caused to be intr: 


duced in the 
tutional amendment, for t rovement and sin 
plification of practice and ARS 

Che Califor: lu ial | 1 was created | 
constitutional amendment lopted in 


first report was presented n atter its creat! 








{ 
that definite conclusi ul many pressing 
jects were impossibl in t mnial period since 


the first report, 1 ‘ incl made an extensive 


study of the worl rt f the state 
11 g 41 ania r f } 

well as of T ! systems of the 
United States and Car 1 result, the Cou 
cil in this Second R rt tted a number 
definite recomm« Governo 
Legislature, 11 ed legislat 

1 ° 1 

Che Surv : 2 1 siness t the tate 
courts. and the 1 rocedure it they 
jurisdictions were e { { Council bv Tudg¢ 
Harry A. Hollzet t S Court ar 
ber of the ¢ 11 hd] ¢ a so compl. 


1 ' 


and so adequ t t rk and ac« 


plishments of tl g tl biennial pe 
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the judicial systen f other jurisdictions in the 


measur¢ increéa emciency ofr tne 
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The Lau of Motion Pictures 

Picture Law, which has been 

E 11 t 1929 summer session of the 
rn California shows how quickly 

’ s its Ow eculiar legal prob 
stu ittention Chis 

Just \ el Ss ing ote ed 

Se é Vy tne eeds ot the 

it ~ ‘ « » of the pro 

ess of the course in Air Law, 

s er, caused the faculty 

rse in a new subject this 

stimat Dx Miller writes, 

1ictures roduc l 

te ’ re produce this vicinity. Of 

\ . s tact, many of the problems 
\ NctT ( ist ive developed 
s te In the larger 

ers the entire 

ng out of this phase of its 

ecome international in character 

( t t versy over the 

produced films into 

5 ered is as fol 

s Lav iw appertaining 

stribut f motion pictures 

ng corporate, consolidate and 

t $s; reciprocal rights and 

s; rights and interests of 

t trade; public policy and state 

survey of various 

cture stry The course 
Ralph C. Bennett. who has de 

worl ver number of vears 

egrees oO! \. | M \ Li. B., 

G. Sas le University and has held a le 

t yhns ykins University 


{dvisory | Member of General Council 


and State Representatives 


iy f sar Association has taken an 
eresting th regard to the selection of the 


»f the Cour nd the ice President 
" al ( for the State at the 
é e America sar Association. 

has adopted a system of 

fe go its hceers by a ballot of 

ers ¢ 1 standing; and in sending 


tices about this to the mem- 


T> 4 
Si R. A Stephens, called 
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g Tres adopted by the 
Dec. 28 )28 
x ~ at \ < i Bar Asso 
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Recently Appointed Solicitor General of the United States 
express their preferences for their representatives in the 
American Bar Association, 

“BE IT RESOLVED, that advisory vote be taken by 
Illinois State Bar Association for recommendations to the 
General Council of the American Bar Association for (1) the 
Illinois member of the General Council, (2) the Illinois Vice 
President and (3) four members of the Local Council of the 


Amer 





that the nominations therefor and 


lation 





vote there e made by the same method and at the same 
time as off of the Illinois State Bar Association are 
nominated elected as provided in Article XV of the 
By-Laws of this Association, provided, that no person not 


a member in good standing in the American Bar Associ- 


ation shall be permitted to participate either in said nomi- 
nation or election 
“Be it further Resolved, that the President of this Asso- 





uthorized and directed to transmit the report of 
elections upon the results of said advisory vote to 
such officers or authorities of the American Bar Association, 
who may be « with the duty of making the nominations 
for such offices, as the ommendation of the members voting 


ule tellers 


harged 
Hai ROU 


It will be noted that such selections will be only 
the Association obviously has no 
means of changing the national association’s mode of 
nomination or election. However, the proceeding 
up an interesting question as to the method 
x these representatives and one which is 

considerable discussion 


advisory. as tate 


ypens 
of choosin 


likely to arouse 
California State Bar Act Sustained 


HE constitutionality of the State Bar Act of Cali- 
fornia was squarely upheld by the Supreme Court 


1 decision rendered M: ay 30. The 


I 
of that State in 
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court, however, decided that the State Bar had unified system of descent and 
control over members who are holding judicial p with a single class of persons sul 
tions. Judges are directly prohibited from practicing to take both real and personal 1 
law by the Constitution, the Court pointed out in an more, in harmony with the p 
opinion by Associate Justice Richards, and are theré tween men and women, “the rig 
fore not within the meaning of the Act. The que and \ re made uniform as 
tion arose on a petition of the State Bar fora writ of | cession, and the right of electi 
mandate directing Judge Marshall F. McComb of will . . Under the new law 
the Superior Court of Los. Angeles County to ré deceased spouse is given more 
quire Judge Carlos J. Hardy, a judge of the same _viving spouse where it properly b: It g 
court, to submit himself to a citation issued by a 1 fee value to a more adequate 
special committee of the Board of Governors and _ estate to the surviving spouse, it Te re 
be sworn and give testimony as to his acceptance by-gone days—inadequate dowe 
of a certain check for legal services from Angelus’ real reform lies here—something 1 S 
Temple. stituted f something illusive Aa 
In the proceeding before th Supreme Court dower given in a different n 
we are told in an editorial in the San Francisco ubstantia 
Recorder, counsel opposing the application for thi Consistent vith the a ( 
writ of mandate vigorously attacked the right of in the foregoi1 dower and curte 
the legislature to create the State Bar as a public “In another group of reforms th 
corporation. The Court. held that it was perfectly tate, by the curtesy in the real 1 
competent for it to do this, because of the public js abolish It is also provided 
character of the profession of the law In com right of dower shall be possessed by the fe 
menting on the power of control and discipline jno coverture. and no widow , ' 
lodged by the Legislature in the State Bar, Mr. Jus- any Jands whereof her husbat 
tice Richards aid that the memb. rshp, charactet : state of heritance subseaut , 
and conduct of those entering and engaging in the “ ovayae ee 4 
‘ . - ~~ 7 the law takes effec Future di ¢ 
legal protession hav long een regarded as the “oe : Reern + Lalieched ‘ 
proper subject of |e gislative regulation and control: VUWeSs asad ' y abe avorisine = 
and it has never heretofore been considered, so fat initiate is GeK —— because it Ss 
as we have been made aware, that, at least in this (!bany Savings Bank vs. McCart a ee 
commonwealth, the exercise of a reasonable degree Present inchoate dower — rae or 
of regulation and control over the profession and 4 "ght (Lawrence vs Miller, - di 
practice of the law constituted an intrusion into the Provisions regarding the rig 
domain of our State orga tion constitutionally spouse to elect to take against t 
assigned to the judicial department thereof.” absence of testamentary, or in cas 
visions, are mentioned as anothe é fort 
’ y 2 versonal right of electior { tne s 
Radical Changes in New York Property Laws beth « sar at adie hic ss ae a 
ADICAL changes in the property law of New as in intestacy,” we are told. “TI g 
York are made by the Act passed by the legis- against and prevents disinherit: t 
lature at its recent session, now catalogued as Pennsylvar Act of 1917, which é 
Chapter 229 of the Laws 129. This legislation of election against the will. Th t elect 
follows the recommenda made by the Com now obtains in twelve states of tl id 
mission of Fifteen appointed by the Governor of the state of Illinois. In case of e ha 
the State, the President Pro Tem of the Senate and given greater rights to the su d 
the Speaker of the Assembly. It may be compared, against other relatives. In p S 1s 
we are told in an address made by Hon. George A Decedent Estate Law, we pr e 4 the 
Slater, Surrogate of the County of Westchester and intestate rights shall obtain as ag 
Member of the Commission to Investigate Defects a testator may make, with the e 
in the Law of Estates, to “the recent change in the testator may create a trust in s 
English Law of Property effected in 1925 and the the intestate share may be or a larg t 
reform -in this law in Pennsylvania, effected in 1917, income payable to the surviving spouse for life 
which has worked so well and to the advantage of But even then, the surviving sg] é 
the people of that Commonwealth.” limited rht to elect to take as ag st é s 
Surrogate Slater’s address summarizing the the sum of $2,500 in cash, abs - 
recommendations of the Commission which were be deducted from the corpus of the 1 } 
subsequently ad 1 by the legislature was dé terms of the will shall otherwise ( 
livered at the nual Meeting of the New \ ‘The tf of election covers 
State Bar Association last January The first re testate snare except where tl ¢ 
forms referred to are changes in the law of Descet the surviving spouse is the whole e 
and Distribution of Estate Here the distincti right to elect shall be limited t ! 
between real and persona perty considered as it more n one-half of the - 
assets of the estate has | ibolished and on election to take against the 
rule of succession and one class of distributees t within six hs after the issu s test 
take both such properties has been established mentary ess the right is exte S 
“All existing canons of descent are abolished,” hi rogate, as ed The right ¢ t 
says. “All distinctions between persons taking as_ will states is absolute ss 
heirs at law, or next of kin, are disestablished \ proposes to pe t the decedent t 
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Texas Puts Constitution Into Her Schools 
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ciation. The State Superintendent of Education 
cooperated very effectively in securing the passage 
of the act and assurances have been given the 
proper text book will be secured. The hearty co- 
operation of the teachers of the State is anticipated. 
Following is the text of the measure: 

Be IT ENACTED BY THE Lk&GISLATURE OF THE STATE OF 
Texas o 


SECTION 1. In all schools, public and private, there shall 
be given a course of instruction in the sixth and seventh grades 
to all pupils, in United States History, and Civil Government. In 
addition thereto in all high schools, normal schools, colleges, 
universities and other educational institutions in any manner 
supported by public funds or supervised by the State, there 
shall be given a separate course of instruction on the Consti- 
tution of Texas and of the United States; and no student all 
be graduated who has not passed a satisfactory examination 
in such course 

SECTION In all grade schools as above provided, ele- 
mentary instruction in the Constitution shall be given for at 
least one-half hour in each week of the year; in all high 
schools, normal schools, colleges, universities and other edu 
cational institutions advanced instruction during one term of 
the year. 

Section 3. No person shall be granted a certificate to 
teach in the schools of this State unless he or she shall have 
passed a satisfactory examination in the subjects referred to 
in Section 1 of this Act. 


SECTION 4 No student shall be enrolled in the high 
schools of this state or in any normal school, college, univer 
sity or other educational institution as above described with 
out previously passing a satisfactory examination on the sub 
jects defined except on condition. 

Section 5. The State Text Book Commission or body 
charged with the duty shall select and prescribe the proper 
text books for such courses of study, and books for 
supplementary reading, which books shall be used in schools 
of this state for the purpose of this Act. 

Section 6. It shall be the duty of each one having charge 
of the educational institutions above described to make the 
proper arrangements and orders so that the provisions of this 
\ct shall be carried out in the spirit thereof. 


Remarkable Length of Judicial Service 

HIRTY six years, or exactly half his life, as 

a member of the Supreme Bench of Arkansas 
is the remarkable record of Associate Justice 
Carrol D. Wood, whose resignation from that 
tribunal took effect May 20. Justice Wood is the 
first Justice to retire under the act of 1923, which 
allows retirement with full pay to Judges who have 
reached the age of seventy and have served at least 
ten years. The Arkansas Bar Association and the 
Little Rock Bar Association conducted special cere- 
monies in honor of Judge Wood in the Supreme 
Court Chambers, following the handing down of 
opinions on May 20. 

The retiring Justice was elected prosecuting 
attorney for the tenth circuit of his State when 
he was twenty five years old, according to the Little 
Rock Gazette, and four years later was elected 
judge. He held this position until he was elected 
to the Supreme Court to succeed Judge W. E. Hem- 
ingway, who resigned in 1893. Judge Wood is said 
to have written “almost 3000 opinions during his 
thirty six years on the Supreme Bench and to have 
participated in approximately 20,000 decisioris. His 
first opinion appears in Vol. 58 of the Arkansas 
Reports and his last will appear in Volume 179.” On 
receipt of his resignation Governor Parnell an- 
nounced the choice of Judge Turner Butler of Ham- 
burg, for the past fifteen years Judge of the Tenth 
Judicial Circuit, as his successor. 
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TWO NEW BOOKS 
OF THE 
UTMOST IMPORTANCE 


WILLOUGHBY 
on the 


CONSTITUTION 
of the 


UNITED STATES 


Second Edition 


Revised and Enlarged by 
WESTEL WOODBURY WILLOUGHBY 


Professor of Political Science, Johns Hopkins University 


In Three Large Volumes Price $36.00 





NIMS ON 


UNFAIR COMPETITION 


and 


TRADE MARKS 


Third Edition 


Revised and Enlarged by 
HARRY D. NIMS 
(of the New York Bar 
A Timely Book for Lawyers and Business Men 


This book covers the protection which the law now affords 
against the many injuries suffered by manufacturers and mer- 
chants at the hands of unscrupulous competitors caused by 
actionable misrepresentation, passing off and substitution. 


In One Large Octavo Volume, Buckram Binding, $20.00 
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IS THE FISHING LAWYER AN OUTCAST? 





tion of the Important Aid Which Fishing, Properly Undertaken, May Render 
ember of the Profession—Court Sustains Protest Based on Opening of 


ison—Biblical Precedent for Recourse to Fishing in Time of Stress* 


By ANDREW PRICI 


\/ f the Marlinton, West Virginia, Bar 


nall mouthed 
he species most 
er of other kinds 
kers, the chubs, 


ke whi to make up the 
| the western 
Mountain he county 1s 
broken part 

By that meant that it has 
qi I in if eleven 


ountain of 


¢ e last drop is 
received direct 
Ss “unt Phat 


ery forms sO) 
ymplainant 
t, has always 


himself a 


' 
e has been 
tness. stand, 
s face to the 


‘ nd pe rspiring 
lways an 
il attorney 


te lear cut in the 
’ the rich 


s¢ iayVs tne 1¢ 


sitting undet 


the famous Minor of the University of Virginia, 
one of the greatest instructors that this country 
has ever had. | was not under Minor. I belonged 
to the kind that entered not by this straight gate 
but went around some other way, the consequenc 
of which being that we have been considered 


thieves and robbers ever since Minor solemnly 
warned his classes against fishing. He must have 
classed it as one of the deadly sins. His legal 


children have often mentioned it. | combatted his 
logic from the start. I think | know the reason 
for his il considered dictum. He was but a 
teacher. He spoke from the cloisters of a college 
He had never put a squadron in the field nor the 
division of a battle knew, more than spinster. His 
advice might have been gocd for the common run, 


5 
but not for the eagled eyed men that he was turn 
ing out. These men were entitled to read a lesson 
that would keep their hearts from fainting and theit 


souls from sleep, to be tound in the woods and 


hills 

Successful lawyers are men of many parts and 
it is hard to say just what is the quality that makes 
them invaluable to those caught in the fell clutch 
of circumstance, but perhaps the ability to find the 
answer to problems that others have failed to solve 
is the secret of the success of great lawyers 
And it seems to me that the solution of the most 
desperate cases comes with the suddenness of a flash 
of light. It comes to the lawyer who will prepare 


ho purges his soul 


the setting to receive it and w 
in the wilderness 

There is a Biblical! example. After the most 
searching experience that man has ever known, the 
apostle, Peter, found himself the respons ble mem 
ber of the board charged with the salvation of the 
world. In the strain and stress of the day, Simon 
Peter said unto them, “I go a fishing,” and they 
say unto him, “We also come with thee.” In ad 
dressing this illuminated audience, | refer to this 


11 
i 


with al 


reverence, for we know that wise men 
ever since then have had recourse to this primi 
tive and powerful remedy when the burden becam« 
too great to be borne. 

In the Southern Judicial District of West Vir 
ginia, composed of twenty-four counties, the resi- 
dent judge had before him an important case that 
he could not try, and invited the South Caro 
linian, Judge Woods, of the Circuit Court of Ap 
peals, to attend at Charleston, and preside. Charles 
ton, West Virginia, is not the biggest city in the 
nation, but it seems te me some times tHat it puts 
on more airs. The famous judge came and the trial 
proceeded through the anxious days until it had 
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that 


matter of deciding 


all but ended. Late in the afternoon, stage 


was reached, when it becam« 


whether to finish that day or to come back in the 
morning. The judge said: “I will instruct tomor 
row.” Then uprose a fearless young advocate who 


who said in effect: 
th day of April.” 


came from a long line of lawyers 
“But, your honor, t 
The judge looked bewildered. It was explained to 
him that the trout s pened the Ist day 
of May, and that was the time to leave the gray 
‘ | wded roadways for the tum 
Woods said that he had heard 


on 


le cre 


pavements and t 
bling brooks. Judge 


many reasons for speed or delays in courts, but that 
this was the first time that he had ever known an 
important case to be affected because one of the 
lawyers wanted to go fishing But being one of 
the most genial men, with an understanding heart, 


the case was finished an lawyer went fishing 

Life 
but the salt of life has not lost entirely its savor. 
Before Judge Woods left the city, Judge McClintic 


4 


in Charleston may be a little complicated 


of the Southern District, gave him a supper, and 
after they had eaten there was speaking there that 


led off with a review of the 

W oods, and said that 
there was one thing lacking and that was his educa 
tion in regard to the importance of fishing and pro 
ceeded to instruct him along that line, until the 
wonder grew how any man could have reached 
Judge Wood’s heights who had neglected fis! 


ning. 
} 


night. Judge McClintic 
mighty attainments of Judg« 
] 


It could only be accounted for by treating it as an 
exception. R. S. Spillman fervently reminded the 
guest of honor that there had never been but one 


law book wri and that was by a 


really great . é 
hat he referred to the Compleat Ang 


fisherman. 


ler by Izaak Walton And ludge Woods went 
» > 
home knowing about the streams where the trout 


were jumping crazy for the fly 

It is bred in 
heart. 
One of our neighbors moved t 


the bone t 1s implanted in the 
lets of the memory 
» the state of 

gain and said that he 


hear the 


It is graven upon the 
Kan 
sas and speedily came home 
would 
running over the rocks 

It is all well enough to be 


not live where he could not water 


praising the law, 








as a merchant, this true pioneer went into the log 
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a dull lawyer is worse than no lawyer, and all w 
and no play will even make a boy dull. Gol 
and precious stones leave me cold, but | 
the Elysian fields have plenty of running wat: 
ready for the faithful lawyer during 
tion. ' 





There is no room in this serious discussion f 
fish stories. lhe subject lends itself to verbosit 
rhe broken up. ] Li 
scientihe paper I should like to g s and { 
ures and how great fish continue to grow until ] 
after they are dead. I mean that this is psycholog 
cal treatment. I would like to sit by y 
talk the night away. To relate the strangest tal: 
| have to tell—which no one else believes—of t: 
fifty trout in fifty minutes walking 
a stream and flicking a fly ever and anon, 


burden on my back. Or at tim 


great i€ep 18 I this were no 


ve tac 


tur hire an 


time carrying a 
the clear waters of the Greenbr 
River fought black bass until the earth tre1 
bled. All those things will have to wait for a 
convenient Also a list of the great lawy: 
fishermen that I have known. I will let 
of the subject pass by laying down the postulat 
that no great man ever despised fishing 
nomic fishing. This point wil 
on the dictum of Jorrocks, that what man 
in fishing he saves in epsom salts. 

\ rush of words to the head 
this is. It is too much like developing a fine 
theory in a brief for 


| have stood in 
and 


season. 


Vaiue Ol 


the dull cold ear of a suprem« 


Ple asc 


court waive the egotism and let me giv 
you one or two instances in which g has give 


me the relief prayed for. One civil case, and on 


criminal case, may be forgiven. 

My neighbor and friend for nearly forty vears 
standing is a gentleman of the Jewish religi 
true He 


is a pioneer was born in Russia 


a time when it was forbidden for his class t 
leave his community. He escaped and literal! 
broke the frontier. I cannot remembe: 


through 
what his t 

Paul G iden { 
tile apostle, and Golden from the Golden Ruk 
\fter making a fortune in hi 


is Ci SCTlL OCCUD: 
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Jew int ver bus! 
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Fishing 


had a batch 
logs, bought at 


profession He 


nne saw 


\ hich he had snaked down 
he ravine at which he had a mill 
to his horror that an embattled 


of land blocking the exit. 
style of granting public lands in 


homas Jefferson to adopt the 

stem in the western states. In 
right of way cannot be secured 
i private purpose. We seemed 


n the case, and if we had, the 


e lost all their bloom while it 

| begged for a day to ponder on 

urse, I could not tell the busi- 
vanted to fish on it. He would 
In fact his desperation he 


another attorney 
j 


between bites one word came 
ysterious source and that was 
ws were being detained. Un- 


bond wouid au- 
versonal property and 
he sheriff not having 
, glad to let the plaintiff 
ry. We had the writ in a few 


ue and a detinue 


to seize | 
laintift | 


too g 


gs across in a day or two. The 
defense and was glad to agree 
iy the cost, about seven dollars, 
lismissed agreed It is still a 


Almost Anywhere in the West 


mystery to me whether the righteous action of de 
tinue stretched to cover such a case as | 
have described. 

That is not a fish story. A fish story is some 
thing like the following, to-wit: “Have I ever told 
you an untruth, Katherine?” And the girl replied 
“I wish I could trust you absolutely, Albert, but | 
heard you tell uncle that you had caught a brook 
trout weighing three pounds and six ounces.” And 
the tears came into her eyes while the young man 
gazed out of the window. 

A good many years ago, the body of the county 
converged on the court-house to assist (as they Say 
of the audiences of that magnificent new art, the 
moving pictures) at a murder trial. I am no good 
at this kind of a show. I feel like the old family 
solicitor so feelingly displayed in “The Bellamy 
Trial,” by one of the smartest girls in the world. 
In such a trial | feel like a man eating soup with a 
splinter. The defendant was a tall mountain man 
in his twenties. His beautiful girl-wife was there 
in an interesting condition, very much concerned 
by her husband’s predicament. The prisoner 
seemed to be a normal man, except that he seemed 
to have no imagination or power to look forward. 
That is fear of the future. He must have had a 
very hazy knowledge of the law prohibiting the 
killing of a man promiscuously. He had secured 
the services of an eloquent lawyer who was sick in 
‘bed when the case was called. The judge appointed 
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me to defend him 
cannot be declined 

The charge was shooting and 
peddler in the woods and taking 
goods. The evidence was more o1 
Wesley Mollohan, the wise man of 
now gone to his reward, suggested 
a Syrian peddler was not a person 
ing of the statute. Sold 
ance to give the proper lawyet 
It was in January and 
to the place the case came trom 
father was sick and unable to attend 


P 
4 
the step-father, 


eciaed to 


it was n re 


of the absence of tl 
continuance. The boy’s mothe 


stand as a witness in support of the motion. 
y, madam, that 
What would he testify 


trial judge took a hand: “You say, 
is sick and cannot get here 
if he was here?” The court got a 
swer: “Well, judge, to 
and Joe have not yet made 
will swear to.” 


was 


tell the truth about it, me 
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2 mself ila 
with words so that he could be uw 
killing a Ovrian Daniel Webster was aman of é 
his money and and he got his imperishable 
less conclusive. the streams. He is an early exar 
West Virginia, Silty of passing » the silence to « ore 
the defense that ing in his winged words. 
N 
vithin the mean Not so very long ago, it 
lay ‘ 1? 1 
take a continu auty to pi ce a death sent 
¢ } . : 
time to get well had peen convicted o! shooting 1 
than sixty miles and robbing his money belt of ( 
; llar "rh. . 2% 
Che boy ~ step dollars That was in ther case 


, and the barren, 

emotion that I obse1 
fendant was that he blushed like a 
governor of the State did 


unable to do. 


On the ground dreary moorland 
we asked for a 
put on the 
The 
Joe 


sign of 


only 





changed the sentencs 


to life imprisonment. That trial 


after ) was no ‘omnart 
remarkable an- @!t¢rnoon, | was no fit company 
ike Simon Peter, I went afishir 


ur minds, what we 


Failure of Biblical Allusions in North C 











So the case went to trial and for some days 
we wallowed in the sanguinary details of a murdet lhe Supreme Court of North Ca 
As Patrick Henry shouted to the court and jury in oe the possession of a city | 
this same county of Augusta when it included the deletes " = y virtue ol a tax 
site of Chicago, blood was involved lefeat, says tl Neu y “ry Tim . d 
It has been more than twe nty years ago, but the case to the Supreme Court the g 
it is still a bitter memory, of the jury retiring to “ Dunn agai t Jones quoted Scriptu 
their room and after being out awhile, returning ' _ wnes the ng ruler we 
. . a what ne § 1iC t inherit eternal 
into court with a death verdict \t our courthouse told him how he <« ree : 
when a jury is ready to report, they pound on the Christ that he ne all of the 1 
door to attract the attention of the sheriff, who is 25*¢d the Master ‘What lacke I 
to come and march them into the courtroom. That a ap told him what = = ( 
has the melancholy sound that is like the crack of what is laid d " aes ted ¥ 
doom. [ most resp sk this ; A 
Then the positive judge who had more thana ,.. Lee — pata one 
local reputation as speaker igainst the use of to al . the is fol vs ark: 
bacco, tea and coffee, pronounced the death sen “In Shae first place. the plaintiff 
tence, ence to the rule 1 
Up to that time in this ancient county there Phe tbiinss : ecord (Mark, x 
had never been a man sentenced to death Phe pe pe a ty = th pon bee 
prisoner showed no emotion, but it robbed me of _ lacks several essentials to gary ‘ 
my rest. It was in the dead of winter in a country After B the defects 
where the spruce and other timber growths dupli- ° — sped mi 
cate Canada’s forests, but I got excused for a day when p> re A pec fn ag Merwe) : 
and went fishing in Stony Creek, a bold stream ‘he was very s crowful, { he vas 
fed by big limestone springs, and the sun shone, r considerat if laintiff 
and from the snow water, | ik twenty fine, fat Fi -dlbvanass Ben pf > a 
trout, and got back some courage and some peace : x th ee oo sal 





of mind. I girded up my loins and put up the 
inconsiderable sum needed and took the case. to 
an appellate court. The death verdict was set aside 
The next trial sent the defendant to the state Charl 
prison, and he has long been restored to his friends Law School, | 
and relations. On july 1 

oh . ‘ who has bee 

here may be a fine thread of reason running Prof. Clark 
through this thesis, but you never can tell. It al] 1928, and 
depends upon the ear of the heare It may be o _—e my . 
apparent to some and not to others. Some ears <a ie “wag ludge ‘Ty ore n W. ( 
are so attuned that they cannot hear the evening Law and Pr e,” published 
song of the flitter bat. Einst rather prides him Property Advisers of the Ameri 
self upon his incomprehensibility. It is not that his coe, rele oe : 
thought is so involved, it is because he is inarticu- on Unife ; S hat — 
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: Jurisdiction of Federal District Courts to Issue Re- 
straining Orders and Injunctions in Cases Involv- 


ing or Growing Out of Labor Disputes 
ses to place certain limi 
he present jurisdic- 


Courts to issue restraining or- 

cast I lving or growing 

With respect to such present 

( suficient to say that Section 

) Pith ( nited States Code Annotated 
lera ; ts the general equity powers of 

1 ( rt ses il lving or growing out of 

ite I the terms or conditions of 


een held that the section rec- 
peaceable picketing and legal- 
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lerly and peaceful 
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‘ it s kes out of the purview of Sec- 
f the § n Act lhe bill is entitled “A 
Defir Limit the Jurisdiction of the 
States and for Other Pur- 

and intended to be all-inclu 
the } r and jurisdiction of the Federal 


te ¢ training rdere an 
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es il r growing out of labor disputes. 
hole authority of the Fed- 


( jut ~ such cases will 
° t the Bar of the City of New 
g of Thursday, April 
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Ri ng Effects Would Follow Their Passage — One-Sided Policy Embodied in 
to Restrain Injunction in Labor Disputes — Proposals to Abolish 


for Jurisdiction and to Curtail 
Evidence Called Unwise* 
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can Bar Association 


be contained within the four corners of this piece 
of legislation. 

The subject of injunctions in labor disputes is 
one concerning which much has been written and 
spoken during the past twenty-five years. It is not 
only a matter of importance to the members of the 
Bar, but it is one of vital interest and concern to 
thousands of industrial employers and employees 
in this country because of the manner in which 
the subject touches upon and affects their daily ac 
tivities. In my opinion the bill is objectionable for 
a number of reasons. I shall briefly refer to some 
of the more serious objections. 

The bill declares a public policy of the United 
States with reference to the right of employers to 
deal individually with employees, and with refer 
ence to the unionization of labor, and that con 
tracts contrary to the public policy shall be unen 
forceable and shall afford no basis for the granting 
of legal or equitable relief by a court of the United 
States. Built upon a premise which discards indi 
vidual bargaining between employer and employee, 
the public policy of the bill, in effect, declares that 
it is necessary for labor associations to be free 
from interference or restraint from employers, so 
as to indulge in concerted activities not only for 
the purpose of collective bargaining, but also for 
the purpose of “other mutual aid and protection” 
with no mention of any corresponding protection 
to employers. I doubt the wisdom of having the 
Federal Government enunciate such a one-sided 
policy. Our Government was conceived as, and is 
intended to be, a Government of and for all the 
people, not merely for a particular class or group 
of people. And certain it is that we can never 
hope even to approximate such a type of Gov 
ernment if we pass laws whereby the Federal Gov- 
ernment adopts a policy which, through the opera- 
tion of its judiciary, is designed to create a marked 
perference for a particular class. Such class legis- 
lation is bound to produce undesirable social re 
sults, and will be highly detrimental to the welfare 
of the general public. The bill then states in spe 
cific terms that, among others, contracts wherein 
an employee agrees not to join, become or remain 
a member of a labor organization, or agrees that in 
the event he does join, become or remain a member 
of a labor organization, he will withdraw from em 
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immunities and exemptions afforded labor associa 
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this historical basis of jurisdiction is that there is 
no longer any appreciable danger of local preju 
dice among the state courts. It has been said that 
“the mobility of modern life has greatly weakened 
state attachments,” and that during the time in- 
tervening since the Constitution was adopted this 
country has undergone such a radical economic 
transformation that practically all danger of dis 
crimination against non-resident litigants has been 
removed While perhaps the danger of local 
prejudices or bias has somewhat abated during the 
past century, yet it has by no means disappeared 
to such an extent that it is a negligible factor, in 
present day affairs. We cannot entirely dismiss 
from consideration the fact that in the majority of 
our states judges are elected for a term of years, 
whereas Federal judges are appointed to serve dur 
ing good behaviour. I do not mean to question 
the integrity or highness of purpose of any state 
as a whole with respect to administering justice as 
impartially to non-resident litigants as to its own 
citizens. However, we cannot escape the fact that 
there are today, and probably always will be, a 
certain number of individuals in authority who, for 
one reason or another, permit local prejudices, 
policies and interests to influence them in favor of 
resident litigants, the degree of which is a matter 
difficult to ascertain. A judge’s desire for re-ele« 
tion, his local pride, and state patriotism, often 
give color which the judge himself may not feel, 
but which, nevertheless, has its influence against 
non-resident litigants, In international disputes 
the people of the United States are united by a 
common spirit of national pride. In a country 
composed of as many states as ours, each having 
its own particular interests, numerous issues and 
controversies are bound to arise between the sev 
eral states and their respective citizens. When we 
pass from international disputes into the realm of 
inter-state issues the complete unity of national 
spirit rules, and the individual's feelings and opin 
ions are largely moulded in conformity with and 
are influenced by the varied interests of the sev 
eral states. It does not seem to me that the reason 
for inserting the diversity of citizenship clause in 
our Federal Constitution, namely the potential 
danger of prejudice to and discrimination against 
non-resident litigants, whether consciously or un 
consciously, has disappeared to an extent which 
justifies us in abolishing the safeguard afforded by 
this provision of the Constitution. Chief Justice 
Taft, in an address at the annual meeting of the 
American Bar Association at San Francisco in 
1922, used these words: 

“I venture to think that there may be a strong dissent 
from the view that danger of local prejudice in state courts 
against non-residents is at an end. Litigants from the eastern 
part of the country who are expected to invest their capital 
in the West or South will hardly concede the proposition 
that their interests as creditors will be as sure of impartial 
judicial consideration in a western or southern state court 
as in a federal court. The material question is not so much 
whether the justice administered is actually impartial and 
fair, as it is whether it is thought to be so by those who are 
considering the wisdom of investing their capital in states 
where that capital is needed for the promotion of enterprises 
and industrial and commercial progress. No single element, 
and I want to emphasize this because I don’t think it is al 
ways thought of—no single element in our governmental 
system has done so much to secure capital for the legitimate 
development of enterprises throughout the West and South 
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Right of Federal Judges To Comment Upon the 
Evidence and the Credibility of Witnesses in Cases 
Where a Jury Has Been Impanelled To Try 
the Issues of Fact 
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his comments on the evidence, counsel have ample 
opportunity to call the matter to the attention of 
the court, so that, if necessary, correction may be 
made before the jury retires. If the comments of 
the judge are deemed prejudicial error, reversal by 
an appellate court provides adequate relief. It is 
said by some that a statement by the judge to the 
effect that his comments to the jury are to be dis- 
regarded if they do not agree with him is unavail 
ing. If jurors have the capacity and intelligence, 
as our jury system presumes they have, to qualify 
as the ultimate triers of the facts, notwithstanding 
the complexity of the evidence and their lack of 
training and experience in evaluating the same; 
and if they can be trusted, as they are, to give a 
just consideration to the testimony, notwithstand 
ing frequent emotional, personal and partisan ap 
peals by counsel on one side or the other, then 
surely they must have the ability to comprehend 
a statement from the judge to the effect that his 
comments on the facts are not intended to deprive 
them of the exercise of an independent judgment 
concerning the same. 

For over 140 years Federal judges have exer- 
cised this power to comment upon the evidence, 
and yet today we hear of no serious or well 
founded complaint that they dominate the jury. 
On the contrary, almost a century and a half of 
experience justifies the belief that in the main the 
power is exercised not to dominate but to aid the 
jury; not as a weapon of coercion, but as a method 
of assistance. If the power is repeatedly abused 
and used oppressively, there is the remedy of re 
moval. If the power is exercised improperly there 
is the remedy of reversal. 

In the second place this objection questions 
the intelligence and independence of the average 
American juror. There is, it seems to me, no par- 
ticular reason for believing that jurors will allow 
a judge to force upon them opinions that are at 
variance with their own sound judgment on the 
facts of the case. They do not generally act against 
what they believe to be right and just. The jury 
system is based upon the premise that jurors are 
men of intelligence. Some 75 years ago, Chief 
Justice Taney of the United States Supreme Court, 
in the course of delivering an opinion of the Court, 
said: 

“The right of a court of the United States to express its 
opinion upon the facts in a charge to the jury was affirmed 
by this court in the case of McLanahan v. The Universal In- 
surance Company, 1 Pet 182, and Games v. Stiles, 14 Pet. 322. 
Nor can it be objected to upon the ground that the reasoning 
and opinion of the court upon the evidence may have an 
undue and improper influence on the minds and judgment of 
the jury, for an objection of that kind questions their intel- 
ligence and independence; questions which cannot be brought 
into doubt without taking from that tribunal the confidence 
and respect which so justly belong to it in questions of fact.” 

It is my belief that the average American citi- 
zen would resent the idea that, in order for him to 
exercise an independent and intelligent judgment 
as a juror, it is necessary to “muzzle” the judge 
The average juror will lend a ready and willing 
ear to impartial suggestions and comments that 
fall from the lips of the trial court. In the first 
place, most jurors realize the limitations of their 
own training and experience in the matter of as- 
similating and evaluating the evidence. In the 
second place, they realize that the presiding judge, 
because of his training and experience, and indeed 
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following unequivocal language in speal 
matter 
The restiveness of the bar under the trol of 
judge on the bench finds its expression vé wiclel ( 
legislation regarding procedure That leat , of ur 
framed by the lawyers m our leaislatures Mu 
doubtless, their natural attitude of antag as | 
great multitude of provisions designed t rotect the 
against interference from the bench l ost strikir 
illustration of this tendency is presented the prov 
found in many states, and quite recently urg: yon | gre 
prohibiting the judge from expressing any of n to the jur 
upon questions of fact From time imm« f rt as bes 
the duty of the court to instruct the uy is t e law 
md advise them as the facts Why is that ex] 
statutory provision the only advice, the 
and explanation regarding the facts which sta iny poss 
chance to be unprejudiced and fair in the trial of a cau 
is excluded from the hearing of the jury It is to make 
certain that the individual advantage gain having 
more skillful lawyer shall not be taken awa t represent 
the individual's right to win, and neqgatrv bu , 
to have justice don It is to make litigatior mere sporty 
mtest between lawyers, and to prevent tf rejer from m 
terfering m the ame a 
If trial by jury in the Federal rts to re 
main the venerable common law I 
been for so many years, then the presiding judge 
must retain the opportunity to play ; stitues 
part therein Aside from the merit f the pro 
posal, I am indeed doubtful of its « titutional 
I have already referred to tl fact that the 
right of the trial judge to advis« IT) mnecert 
ing the evidence is an essential feature of tiial by 
jury at common law. The late James B. Thayer, 
in his treatise on evidence, said 
“It is not too much to say of any p ull Englis 
history that it is impossible to conceive 
existing in a form which would withhold fron ury ti 
ussistance of th murt in dealir vith r 
ury im such form as that ts not a tria v h 
torical sense of the word. Tt is not the venerated institut 
Continued on page 44 
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DEPARTMENT OF CURRENT LEGISLATION 


| The Legislatures Expand the Group Insurance Field 


By STERLING PIERSON 


modern 
where 


industrial conditions by providing that 
a group policy is issued to an employer 
covering the lives of his or its employees there may 
be inserted in the policy a provision to the effect 
that the term “employees” as used therein shall 
include “the officers, managers and employees of 
subsidiary or affiliated corporations and the indi 
vidual proprietors, partners and employees of affili 
ated individuals and firms, when the business of 
such subsidiary or affiliated corporations, firms or 
individuals is controlled by the common employer 
through stock ownership, contract or otherwise.” 
The purpose of this provision is to enable a holding 
company which controls numerous commercial en 
terprises to cover under a single policy its 
employees and also the employees of the subsidi 
aries and affliated corporations, partnerships and 
individuals. 

The legislatures of other states have dealt with 
different group insurance problems. California* 
authorizes group coverage for members any 
association of employees of the United States, of 
the state, county, or municipal governments, em 
districts (including teachers), 
irrigation districts, or other political subdivisions 
of government.” Colorado,‘ which heretofore has 
authorized group coverage only for employees of 


own 


“ gr 
ot 


ploy ees of school 


an employer, now provides that the term “em 
ployer” shall be construed “to include counties, 
cities, cities and counties, incorporated towns, 


school districts, and other political subdivisions of 
this state,” and authorizes such subdivisions, in 
order to promote the better efficiency of their em 
insure their under policies of 
group life, health or accident insurance, and to pay 
the premiums therefor out of the corporate reve 
nues. In Iowa’ group policies may now be issued 
covering the members of any labor union or teach 
ers association, insuring only such members as are 
actively engaged in the same occupation or pro 
fession. Where, however, the policy is renewable 
annually at the option of both parties to the con 
tract, and the basis of the premium rates may be 
changed at the option of the insurer at the begin 
ning of any policy year, “all members of a trade 
union or teachers association may be insured.” 
Massachusetts® formerly prohibited the coverage 
under policies issued to trade unions of members 
who were not actively engaged in their occupation, 
but this restriction has been removed. A Penn 
sylvania statute’ enacted at the 1929 session clari 


ployees, to lives 


»f law, to pay any debt or liability cf such employee, or his beneficiary 
or any other person who may have a right thereunder, either before or 
after payment; nor shall the proceeds thereof, when not mede payable 

> a named neficiary, nstitute a part of the estate of the employee 
for the payment of his debts.” 


SRN 198 approved May &, 1929 
‘ S.B. N 231, approved April 19, 1929 
S.B. No. 418, approved April 1929 


1929 c 121 


434 
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fies the status of group insur 


the Common 
wealth f 


by authorizing rout erage tor (a) 


employees of one employer members of the 


national 


guard o 


members of the state troot tate police of any 
state, and (d) member r union actively 
engaged in the occupatior lifies them for 


membership in the unior not 
that “Life 





insural ring the members ot a 
labor union written under a issued to sucl 
labor union is hereby declar to be group insur 
ance and such labor unio1 hall be deemed to be 
an employer and é ( thereof shall be 


deemed to be emplove¢e t the 


this act.” In order to appreciate the significance 

of this legislation it necessa to look back ove 

the past to survey the pr is developments 

which have taken place in t held of group in 
1 +} ¢ } 


surance and the 
from 


First of all tl reader probablv wish to 


know what grot 1s been briefly 
defined as “a plan for insuring a number of lives 
under one genet i] r blanket ntract W here 
such insurance is applied { ( icy is issued 
setting forth the nditions governing the insut 


11 1 ’ ; ' 


ance upon a the individua 4 e 


benefits which thi re to 1 e. In addition in 





lual certificat 1 ] nof neti 
of the insurance mpanv’ tract. are issued t 
the persons insured in order to advise them of the 
nature of their protectio1 A single 
mium, which is usually pay monthly, is col 


general 
lected for all the nsturance in torce 
Most of tl insurans written on the 


vearly renewable tert plan and as the pre 


premiums 
charged reflect « mit 1 iiministration, they 
are usually lower than individual insurance pre 


miums 


out medical examination. Inasmuch as group lif 
Insurance is simy mod t “life insut 
ance no statut thor t vas required t 


limitations which applied + Ppa 


. 
u 
group insurans ' issu thout medical ex 
amination and at pr lower than those 
she A r . . 1; 1, | ‘ 
charge ror ind l I nsurance In the 
earliest stage f it level ent the companies 
were more or less ft t rite “sroup insurance 
on any agegregatior f | ut as the volume f 
such insurance \ tt I ihstantial th Su 
nervising insurat mateale n to consider #1 
desirabilitv of rest tine tl fields to which i 
might be applied 

By 1912 1f } 1 ] t? t rent +1 it orour 
Insurance was permanent entrant into the life 
insurance field \ t] 1 f 1912 group insur 

£2 1 ul 
ance amounting t 5132 OOD Oe vas in force ut 
the lives of 11.450 indi Soon afterwards 
ar . 

the legislatur n ton 1 its future develor 
ment some t the totirt reciultine from #1 
1 ‘2 . " ‘ : 
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policyholders thereunder, and the bases of valua 
tion used for such insurance. Iowa* substantially 
followed the recommendations of the Convention 
Committee, but thought it necessary expressly to 
grant to life insurance companies the power to do 
group business and to exempt group insurance 
from the medical examination requirements in 
force in that State. Colorado** modified the stand 
the extent of permitting the coverage 
of less than fifty employees when a medical exam- 
ination was required, and also adopting provisions 
similar to those of the Connecticut law. In 1921 
Indiana** adopted the standard group law, and at 
the same session also enacted a statute similar to 
that of Connecticut already referred to. The group 
law expressly provided that the individual certifi 
cates issued to employees should not become a part 


ard law to 


of the contract between the parties. Massachu 
setts*® amended its group law to provide that the 
1- 


classes of employees to be insured under a group 
policy might be determined “by duration of service 
in which case no employee shall be excluded if 
he has been for one year or more in the employ of 
the person taking out the policy.” This amend- 
ment was necessary in order to correct the situa- 
tion created by the Insurance Commissioner’s rul 
ing that length of service was not a “condition per- 
taining to the employment” within the meaning of 
the provisions of the standard law. This meant 
that employers could not.require their employees 
to serve a waiting period before obtaining the 
benefits of group insurance 

1923 the 


California®® in followed 


course pre- 
viously pursued by Connecticut. The following 
year*™ the New York definition of group insurance 


was extended to include insurance covering “the 
members of one or more companies, batteries, 
troops or other units of the national guard of any 
state.” A year later North Carolina™* adopted the 
standard law and Michigan*® enacted a group law 
patterned upon the standard law from which it 
varied in two details, It permitted the insuring of 
a minimuin of twenty-five lives and provided for 
coverage of members of units of the national guard 

state. The New York statute defining 
group insurance was again amended in 1925* to 
provide for group insurance on the lives of mem 
bers of one or more troops or other units of the 
state troopers or state police of any state. In the 
same statute an important step in the promotion 
of group insurance was taken by adding to the defi 
nition “insurance covering the members of any la 
bor union, written under a policy issued to such 
union, which shall be deemed to be the employer 
for the purposes of this chapter, the premium on 
which is to be paid by the union or the union and 
its members jointly, and insuring only all of its 
members who are actively engaged in the same oc- 
cupation.” Certain members of organized labor 
had employer-employee group in 
surance, because of the fact that it 
tended to “tie a man to his job” regardless of the 
unsatisfactory conditions of his employment. This 


of any 


been critical of 


principally 


197 


» 
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amendment, by making it possible for 


member to retain his 
he severed his « 
employer, removed the basis 
ganized labor has since become an enthusiastic ad 
vocate of group insurance, an has an 

ance company of its own, the principal portion of 
In operating 
have met 


the 

even 
particular 

criticism. Ur 
| 


union 
proup insurance when 
onnection with a 
ot this 


now Insult 


proup plan 


whose business is on the 
under this 


amendment the companies 


two problems. The first has arisen out of the con 
struction placed by the Insurance Department 
upon that portion of the amendment restricting 


coverage to such members of a labor union as are 
“actively engaged in the same occupation.” The 
Department construed this clause as forbidding the 
coverage of persons who at the time of applying 
for the insurance were not engaged in the 
occupation qualifying them for membership in _ the 
union, and the overage upon the 
life of a member insurance 
effective, ceased to cupation 
tained his membership in the union.** In 
practice it has been of the 
desire coverage for both classes of persons, and it 
i their wishes that the Massa 
amended to 
difficulty has 
organiza 


actively 


continuance oft 
becam«e 
but re 
actual 


who, afte 


follow his o 
that most 


rounse unions 


F 
was in order to meet 
chusetts*? and New Y« 
permit such insurancs 
been that of determining 
tions are to be considered unions” within 
the meaning of the statute. This problem remains 
unsolved in New York, but the 1929 statutes re 


rk** laws were 
The second 
what classes of 


as “labor 


ferred to in the earlier portion of this note have 
attempted to meet it by elaborating classes of em 
ployees associations to which group insurance may 
be issued even where they d t technically qual 


ify as “labor unions.’ 

~ By 1926 the competition for group insurance 
had grown so keen and the \ such insut 
ance in force rapidly*™* that the 
Superintendent of New York found 
it advisable to rec legislature the 


lume of 
was increasing 
Insurance 


' 
ommend to the 


enactment of legislation providing for minimum 
group insurance rates. This resulted in a statute 


forbidding the companies to issue policies of group 
life insurance for premiums “less than the net pre 
mium based on the American Men Ultimate 
of Mortality, with interest at three and one-half 
per centum per annum, plus a loading, the formula 
for the computation of which shall be determined 
by the superintendent of insurance This 
purported to control business 
only in New York but also business written 
that admitted 


Statute 


the writing of 


not 
out 


side of state by foreign companies 





to do business ther It noteworthy princi 
pally because of this and of the fact that it sub 
jected group insurance rates to administrative 
rather than legislative contr The same year a 
statute modelled after those enacted in other juris 
dictions between 1913 and 1917 was adopted by 

31 See Ruling f the New y k Ins ance Department late 
Tune 9, 1926 

$2. Laws 1929 121 

33 Laws 1929 c 292 ] nm may be f 
advised as to the probable effect of s t upon 1 rates 
the New York law requires t mpanies sert vering 
all members of a labor nior notice t t effect " 
renewable term pret m mends upon t ttained embers 
in the group and increases wit adva ns ges.” 

34 The total volu Q t ve 
1925, amounted to $4,299 y 

a5 aws 1926 c 129 

36. The legislature attempted t sh this by viding 
“A foreign life insurance compar , t juct its t " 
in accordance with this requir nt st ed t i 


ness in this state.”’ 
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1927 California,** N ( 


New 


sey*® and 


Hampshire In 


Washington adopted statute ( 


ing provisions similar to those of the 
The first two acts also permitted gt cove! 
for labor unions. The Washingt 


ior a minimum of twenty 


five lives inst I 
and contained a 
to the 1926 New York 


Massachusetts* 


minimum rate }| 
statute. The ng y¢ 
authorized group insurance « 


age for members of trade unions “a ther a 


ciations whose principal objects ea 
the relations between employs ( 
relative to wages, hours of labor a1 ther <¢ 


tions of employment 


Group insurance for employes 





municipalities has created a spe roblen 
le at} ,c1ide +; } . 

legislative consideration, becaus« ‘ 
tainty which has existed in som 


to the propriety of using public fur 


pose of paying the premiums o1 











} Lp 
This question has been the subject of ext 
controversy and litigation which on t 
resulted favorably*?, but in recent y« there | 
been a growing demand for a legislative answe 
Some of this legislation**® has taken t fort rf tl 
1929 Colorado statute expressly 
use of public revenue for this pur] ut é 
lation, when adopted in states é 
group laws, furnishes an interesting t 
an implied sanction of group insur 
states, where constitutional limitatior1 ( 
prevent such action, the most th 1 ¢ 
been able to do for state and mt 
has been to authorize the issuance 1 
ance to associations of such employee must 
pay their own premiums.* Sout Carolina 
tempted an alternative solution o t 
the name of any department of the State Gover 
ment might be used to obtain grou rance 
without expense to the State.*® 
From the foregoing summar ret 

that the legislative tendency in re t é 
been in the direction of expar 1 
which group insurance may be ap} 
in that direction has produced in 
for further expansion, and it seen t 
demands will recur Serious « i 
well be given to the question whether t legisla 
tures should continue to deal t 
velopment of group insurance, o1 
be in the best interest of the insurat ne 
for them to give to the supervising irance off 
cials of their respective states the t ( 
termine whether group insurance é 
properly be extended to new cla £ 
Che problems involved in such a 
technical in nature and fall withi 
technical men attached to insuranc: eparti 
staffs \s we have seen the insuran lepartmer! 
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‘ f is issued in connection 
Dime y prove the desir 


Memphis, Tennessee, October 23, 
HEADQUARTERS Hotel Peabody, 
e and Second Street. Rates: Sin- 
person) $4 to $7 per day; double 





with double bed (two persons) $6 to $8 per 
IDIe¢ , with twin beds (two persons ) $7 
( ll rooms have tub and shower bath 
Reservations and Hotel Information 

uests for reservations and information con- 


Pe ly and other Memphis hotels should 





ressed to the Executive Secretary, Olive G 
2 ~ Salle Street, Chicago, Illinois 
essary correspondence, members 
e speci making requests for 
re ] rirst nd second choice of 
) vhethet uble or single room is wanted 
f s of persons who will occupy 
twin beds are preferred; 
te 5) date of arrival, in 
is to whether such arrival 
, ° or ¢ ing 
Eve ll be made to comply with re- 


is available ymmodations will 


alt 





ADDITIONAL HOTEL 
) Distan f i 
eadquarters Single 
I ks $2.00 to $2.50 
1 | ks $2.00 
I ks 
$2.50 to $5.00 
g Blocks 3.00 to 4.00 
Block 2.00 to 3.50 
ks 250 to 5.00 
2 1 Bloch 
t \ ss Street 2.00 to 3.00 
Park Apar { Mile Parlor, Bedroom, 
Parlor, Bedroom, 
yw A Mi Parlor, 


Regular 





Hotel Reservations, $3 
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ability of also giving them the additional power 
which now suggested. Such action would re 
lieve the legislators of the future of what appears 
likely to be an increasing burden. 
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ARRANGEMENTS FOR MEMPHIS MEETING 


permit. 
possible. 


Reservations should be made as early as 


Railroad Transportation 


Individual identification certificates will be sent, 
on request to the Executive Secretary, to all mem- 
bers of the Association who expect to attend the 
Annual Meeting, enabling them to secure a round 
trip ticket at fare and one-half, return limit Oct. 31, 
or round-trip ticket good for thirty days at fare and 
three-fifths. 


National Conference of Commissioners on Uniform 
State Laws 


The Conference will be held in Memphis on Oc- 
tober 14-19, with the Peabody Hotel as headquarters. 

Reservations of hotel rooms should be made 
through Mrs. Olive G. Ricker, Executive Secretary 
of the American Bar Association, 209 South La Salle 
Street, Chicago, Illinois 

The tentative program of this Conference appears 
in this issue 


ACCOMMODATIONS 


Without Bath 
Single— Double 


2 Persons— 2 Persons— 


Double Bed Twin Beds 


$3.50 to $4.00 $4.00 $1.50 $2.50 
3.50 to 4.00 4.00 1.50 $2.50 to $3.00 
150 $2.50 

(Shower bath available) 

4.50 to 5.50 $5.00 to $6.00 $2.00 to $2.50 $3.00 to $4.00 

4.50 to 6.00 6.00 to 7.00 

4.00 to 6.00 

4.50 to 7.50 5.00 to 7.50 2.00 to 2.50 3.50 to 4.00 

$3.00 $4.00 $1.00 


$3.50 to $5.00 $5.00 to $6.00 


Sath and Kitchenette $4.00 to $6.00. 


Bath and Kitchenette $8.00 to $10.00, 
Bedroom and Bath, Single $4.00, Double $6.00. 


50 Single and $5.00 Double 





TENTATIVE SCHEDULE OF 
MEETINGS AT 


Monday, October 14 


Inclusive 
National Conference of Commissioners on Um 
form State Laws—Two sessions daily, 10:00 A. M 
and 2:00 P. M. except Saturday, Oct. 19th, 
only a morning session held 
Monday, October 21 
Morning 
Conference of Bar Association 
Nationil Association of Attorneys Genera! 
National 


will be 


Delegates 


\ssociation of Referees in Bankruptcy 
Afternoon 

\ssociation Delegates 
Section of Public Utility Law 

American Legislators’ Association 


National Association of Attorneys General 
National 


Conference of Bat 


\ssociation of Referees in Bankruptcy 


mvening 


Dinners: Conference of Bar Association el 


gates. American Judicature Society 


Tuesday, October 22 
Morning 
Section of Criminal Law and 
Judicial Section 
Section of Legal Educat 
sar. 
Section of Mineral L 
Section of Patent 
Section of Public 
National Associati 
National Association 


Criminolvgy 


\dmissions 


( opyright Law 


orneys General 
ferees in Bankruptcy 
lf te 
Comparative Law Bureau 
Section of Criminal Law 
Judicial Section 
Section of Legal Education and 
Bar. 
Section of Mineral Law 
Section of Patent Trademark and Copy right Law 
National 
National 
Dinners: 
Judicial Section 
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provisions in the chapter which, if adopted in all 
of the states, will effect substantial changes in 
some of them. 

Section 39, relating to the informing of the de 
fendant of his rights, includes the provision that he 
shall be informed of his right to counsel. Some 
states do not recognize his right to be so informed. 
If the preliminary examination is to serve in full 
the purposes set out above, it would seem only 
proper that the defendant should have the right to 
procure counsel and should advised 
though no provision be made for the assignment 
of counsel as is the usual practice in the trial court 

Section 40 provides for the waiver of the pre 
liminary examination by the defendant and for his 
being held to answer by the magistrate in such 
Most of the states permit such waiver 
There would seem to be no good reason why a pre 
liminary examination should be required if the ac 
cused waives it, with full understanding of the et 
fect of his action, especially as section 42 preserves 
the right of the state to require such an examina 
tion if it be thought necessary. 

Section 43 limits the time, for which adjourn- 
ments of the examination may be had, to six days, 
except for good cause shown. Such limitations are 
already found in the statutes of some of the states 
and the provision is undoubtedly a very salutary 
one. It is designed to eliminate arbitrary and op 
pressive action upon the part of the state, as well 
as delays upon the part of designing defendants for 
the purpose of spiriting away or other 
wise interfering with the proper prosecution of the 


be so even 


case. 


witnesses 


Case. 

Section 46 provides that all witnesses shall be 
examined in the presence of the accused and may 
be cross examined. Sixteen states have the same 
rule while eighteen others provide for examination 
of witnesses in the presence of the accused. A de 
nial of either of the two requirements obviously 
limits the value of the preliminary examination 
If a secret inquiry is desired it can be secured by 
an examination of the case before the grand jury. 
If the preliminary examination is to be a real, ju- 
dicial investigation in which the accused is 
quired to play a part, the interests of both parties 
would seem to require the fullest revelation of the 
facts of the case. This cannot be secured without 
both confrontation and cross examination. If it be 
urged that the defendant is properly protected by 
his right of confrontation and cross examination in 
the trial court, it should be said in reply that we 
are as much interested, at the preliminary exam- 
ination, in determining whether there is a 
against the accused which will stand up in the trial 
court as we are in protecting the interests of the 
defendant. If the evidence for the state cannot 
survive the process of confrontation and cross ex- 
amination, the state is better served by having the 
matter disposed of at the time of the preliminary 
examination. If it be urged that in some cases 
the state’s witnesses should be protected against 
intimidation, two answers are available; first, that 
the names and the testimony of the witnesses are 
available in the record and second, that such cases 
are of a type which should be presented to the 
grand jury rather than to a committing magis 
trate. 

Section 47 provides for the taking of an un- 
sworn statement from the accused if he wishes to 


re- 


case 
















































































416 












inary examination 


Code nf Cae 


make such a statement 
the reduction of such a stat 
magistrate or by a te 
that the accused may h 
testify in his own behalf 
make such statemet 
evidence against the defe 
section 47 also pro t 
any statement may t be 
number of the state statut 
similar provisions Che 1 
complished are as follows 
statements the accused m 
the magistrate of his inno 
titled to such an opportu 
is very apt to tell a dire 
early stage of the proces 
his concocting a perjure 
out the assistance of a shy 
trial; third, it is hoped | 
the person charged th a 
and public opportunit 
make his statement, py 
for conducting secret, unré 
examinations.” 

The hope expr: 1 it 
set out, is a rather rn 
account of the ends acco 
third degree. The police a 
in a statement, ma l 
person under the « ti 





which may be used at the t 
police are frequently more 
out, from the accus¢ ther 
volved with him con 
or where stolen property has 
persuading the accused to ¢ 
The fact that from seventy to 
persons, against wl id 
tered, plead guilty without 
strate the other usé¢ f t t 
futility of the third rpost 
first and second, h 
complished. 

In Georgia the lat 
testify in his own bel 2 
a relic of the old | go 
abandoned in that 
provision is made mie 
accused to testify L wit 
but in several of the states 
extend to the prel lary ¢ 
ently the theory of the law 
group of states, is that th 
tion serves the same general 
jury hearing at which the def 
required or permitted to aj 
ready urged it would se 
the defendant shou be pe 
quired, to testify at the pre 

Section 51 pr es 
ing, or the taking shorth 
by a reporter, of the testin 

ay eran . 
Administration of the 
sociation Journal, Octol 2 Ag 
4. Raymond M S 


n of 


\MERICAN BAR ASSOCIATION JOURNAI 


18 provide : 

vriting by the 

tion 49 provides 

be sworn al | 

17, 48 and 53 
admissible 

I the trial b it 


1 
least en 


ac¢ used 


ful story at this 





ch will prevent 
with or w 
eT! p! or to i¢ 


oiven a 





a magistrat t 
| have no excus¢ 
and oppres 


ch fais to 
by the police 


terested merely 
y the accused 
g at a preli 

ig of evidence 
the trial Che 


s who were 
the offense, 


hidden or in 


1 plea of guilty 


percent 


ity are en 


hould demon 
egpree, and the 
LDOVE Che 
ry well be ( 
competent to 
suld seem to be 
ure long since 
very other state 
inothe for the 
criminal cases 
ivilege does not 
ination \ppat 
last mentioneé 
iry examina 
se as the grand 
t S not usua \ 



















































































ind of the ( Only eight uke 
requ re ( t i ases | ur St . 
require t ( fh cide 
tne Pp ¢ ut att ney i 
emand of t fe unt. | e 
substantially that the “testimony 
examined must be reduced to writing t magi 
trate, or und lirection 
vitnesses respectively, but four 
make it 1 ily 5 
opinion justice requires it n 
mandatory only in cases of 
other states I é kee] 
or other recor I te | 
yrovisions section 51 woul 
hethe I the defendant be 
If he be 1 t inswer and goes 
lence should e available eithe ( 
mpeachme the event i 
not be fou ie be not held 
r his « 1 otection and that of t ( ; 
1uthorities res or the exa 
a\ lable » ¢ positi may 
re ent ie reporter's 
ae +1 
inscrib¢ I 1 cases, especia \ 
not held t w ¢ Where rep 
the folio for such transcribing, rable « 
pense to the county results. Th 
be met in either of two ways; 
the fee syste paying re te ( ¢ 
such trans« g as a part of the re 
such ofhece al second, by ret r 
if the evidence only in cases wher é 
s held to answe d y requil f ( 
re orte I es ithe Cases 
SEC I 53 T ry cs that th { 
' 
nesses take! l¢ reiminary ¢ i 
be admitted 1 evidence upon t 
cused = i reason tne test 
ess Cannot ta ed at ne ft 
satisfied tne nability t ( 
mony is not due to the fault of ¢ 
t Suc tes my s made a ( 
laws of several of the states. In t 
ind in seventes States t may 
at the time of the trial the witness 
states, when the witness is al e t 
by procurement of the defe: 
when the witness is absent f1 
time of the t1 n four states 
S sane to attend l 
ous situa just set out, a nun | 
hat the evidence is not admissible 
there is considerable confusion 
e great certainty That « 
arisen out of the attempt to mal 
for admiss!1 n grounds ff 
scertainme l der sucn < S es t 
vould seen se to make the : 
evidence depe nt rather u t ( 
the trial ¢ equiring the 1dg¢ 
be satishe hat, f 200d eas 
rt the wit Ss < t pe ¢ taine 
ability te cure such test ony to the 
iuit of the irty offering it 
pects 55 eviously rete 
int, cont ner TOVIS < ts 
with the i $ t now exists states 
This sect les t] 











THE 





some states the accused 

he offense charged 
ifidavit. There is no 
before 
com 
before him for 
uld not hold him 


her thar that he should be 


» has 


be en 


has 


, file iste and without 

hat by a person frequently 

as to the laws defining crimes 
y a guilty person should 
technicalit The fact that such 
eeded against upon a new 
ictory answer because in 


e t put to the added expense and 
examination 

had a 
f upon the new 


er preliminary 


tafandan? } 
eee! 


las not 
detet himsel 
is that the se is not supposed 
but that 
s its name implies, merely 
has 
evidence to 


time 


offense 
eT +) ere 1s 

le guilt of the accused sufficient 
before a jury in 
such limitation is placed upon 
regularly 
ctments found by grand 
( tl a mplaint or an opportunity 
If a grand jury 

reliminary examination, in 

even more futile to limit 


Ss are 


the particular of 
magistrate may 
the 


section 


nre 
pres 


be required to se 
the trial. 
58 for t mmitment to jail of 

-h an un- 

king o1 ide sureties required. These 


‘ ' + ‘ 


Ss he states. Sec- 


e 1 uc] tnesses at 


uses to enter into suc 


58 rovides further for a conditional 


; ‘ f thpa ] , 
r iK tne a 


eposition ol 
na i made by either 
to the other; such examination 
as the exam 
The sec 
Iso pt for the admission of such deposi 

same regulations as 
a conditional ex- 
ide to! I niy 


i \ states 
1 pl ever, which should be adopted 

t mment, by the 
ugh when such 
for trial, but 


is merely because 


seven 


11 


sses and unable to provide 
é inex 

ent that the prac 
se not more vigorously condemned and 
bite The loss of employ- 
s, the delinquency 
itself, are 

not 


| ‘ 9 } eq la-e 
ertal ire . é release 1s 


should 


PRELIMINARY 














































































HEARING 417 





much argument to convince present-day, 
the desirability of this pro 


require 
humane legislators of 
vision 

Section 60 prohibits the 
on a writ of habeas corpus and the 


discharge of an ac 
cused person 
holding of a preliminary examination invalid “be 
cause of any informality or error, which does not 
prejudice the accused in the commitment or the 
proceedings prior thereto.” This provision is in 
line with the elimination of 
criminal procedure generally It is 


technical errors in 
particularly 
appropriate as applied to a preliminary proceeding 
If the defendant is fairly tried 
on the merits by a jury there is no reason why the 
informality of proceedings leading up to the filing 
of the information or the finding of the indictment 
should be permitted to invalidate a conviction. For 
the same reason informalities or errors, which do 
not prejudice the accused, should not prevent the 
holding of a defendant for trial before a jury upon 
the 


of this character. 


merits 
\s a matter of fact some jurisdictions have 
gone beyond the procedure contemplated in this 
chapter and have provided for the filing of infor 
mations in felony cases by prosecuting attorneys 
examinations. While the 
draftsmen of this code were unwilling to adopt this 
new procedure, they were certainly justified in go 
ing as far as they did in proposing section 60 

In conclusion it should be urged again that 
the pride of local custom and familiarity with the 
established order should not be allowed to obscure 
the advantages of procedures already obtaining in 
other states and incorporated into this code. If 
there be kept in mind at all times a desire to im 
prove the administration of justice and to better 
protect the interests of both the accused 
and of society, the provisions of this chapter and 
of the rest of the code will be found much 
palatab!e for local consumption. 


without preliminary 


per son 


more 


The Primer for Jurors Again 


N the May issue of the Journal there was a notice 
in this department that the Attorney General of 
Maine, at the suggestion of a number of Judges, 


had prepared a “Circular for Trial Jurors.” There 
was also a passing reference to the fact that the 
same sort of primer had been gotten out in New 
York State, but no statement that this had been 


done by the Attorney General of that State. As 
a matter of fact, the latter pamphlet, which seems 
to have been the first of the sort published, was 
prepared and issued under the auspices of the 
Judges of the Supreme Court, First Department, 
New York City. However, a number of readers 
assumed that the New York Attorney General was 
responsible for it and in consequence that office 
has received a good many communications on the 
subject, which it has kindly- and patiently referred 
to us. In order to relieve it of this unnecessary 
labor, we suggest that those desiring a copy of the 
New York pamphlet. should address the Commis 
sioner of Jurors, County of New York, Hall of 
Chambers St., New York City, who will 
glad to send it if there is a supply 


Records, 
doubtless be 


available 
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PRESIDENT HOOVER’S LEGAL 


ENGINEERS 
President Hoover’s appointment of the 
on Law Observance and Law 
timely Something was 
public attention on 


Commission 
Enforcement was 
needed to concentrate 
specific causes and specific remedies. In 
spite of the general talk about conditions, 
even the average intelligent citizen is hazy 
as to the subject. He hears a multitude ot 
suggestions from many excellent 
But what should be done and 
should do and how he should do it 
main “greatly dark.” 
The Commission ’ 
should serve the invaluable purpose of mak 


sources. 
what he 
still re 
recently appointed 
ing sound views of causes and remedies a 
part of the public 
by the prestige of its national character and, 
in particular, by the President of the Nation 
himself, it conclusions 
an attention which no other body at present 
functioning in the field of law improvement 
could hope to attract. In brief, it can take 
the average intelligent citizenship into full 
partnership with the movement by giving 
him definite ideas of the objective to be at 
tained and the plain reasons therefor. With 
a public thus informed, the problem of 
bringing popular pressure to bear to secure 
needed improvements will thus be rendered 
much less difficult 
Its usefulness will be increased by the 
extent of the commission which the Presi 
dent has given it. It was in the beginning 
assumed by many people that any body ap 
pointed would confine itself to the diffi 
culties which have arisen in connection with 


‘onsciousness. Backed 
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enforcement of the Eighteenth Amendment 
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Even those who contemplated 


and the acts passed to carry out 
visions. 
more extensive commission might natural 
have expected it to be asked to consid: 
within the Federal fiel 
But these impressions were quickly dissi 
pated by President 

ments. He visualizes nothing less 
consideration of the whole problem of law 
observance and law And he 
has justly observed that improvements it 
the Federal field will at least serve as an ex 
ample to authorities in other jurisdictions. — 

The appointment of the Commission 

Neve 
there been such a vast mass of 
the administration of justice 
the consideration of an official body. 
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than 


enforcement 


timely in another sense. before has 
material on 
available for 
Much 
spade work has been done within the last 
decade in this country on the problems ot 
criminal and civil administration of the law 
Crime Commissions, Judicial Councils, Uni 


versity research bodies, legislative com 
mittees, Bar Associations and many othe1 


organizations, official and unofficial, have 
been working on such problems and, for th 
most part, the approved 
methods of scientific inquiry. Had 
mission been appointed by a President eight 


according to 


a Com 


or ten years ago, it would have had perforce 
to convert itself into an original 
body, and to contemplate a long program ot 
investigation from almost the ground up 
But fortunately the present body sta 
a goodly amount of information from vari 


research 


rts with 


ous reliable sources, which it will have the 
duty of evaluating and correlating in its 
final report. 

Of course, even with all these advan 


tages at the start, the Commission will have 
plenty of investigating to do. As Chairman 
Wickersham has pointed out, there is an 
immense mass of valuable data on the 
ject at the capitals of the various states and 
in offcial departments at Washington. 
However, it is safe to assume that there will 
be willing cooperation on the part of those 
most familiar with this material, with a 
view to forwarding the Commission’s work. 
Then, as has already been announced, there 
will be hearings in a number of 
cities of the country; and these will serve 
the double purpose of adding to the mass of 
information to be evaluated main 
taining public interest in the plan to secure 
But it has been 
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ld expect a distinguished engineer 
He chose a number of experts who 
imiliar with the machinery to look over 
vhat and make 
ns for improvements. The 
neering nalogy may be carried con 
the task of “legal 
has been consigned to 
like many other engi 
ring problems in that it consists in find- 
simplifying machinery, ab 
eliminating waste, 
ertainty and quality in the out 
efhcient personnel. 
1 whole will watch the Com 
with interest and apprecia- 
and the organized legal profession, in 
relied on to extend its 
ation. 


was wrong 


ibly turther. ror 


which 


Commission is 


lating processes, 


1d uring an 


lar. Cal be 
piete ¢ pel 


INTEREST IN THE MEMPHIS 
MEETING 
The Executive Secretary reports that 
en at this early date the reservations at 
he headquarters hotel for the Annual Meet 
at Memphis are practically exhausted. 


his is most significant evidence of the wide 
terest which the coming meeting south of 
lason and Dixon’s line is exciting. It 


es not mean that there is or will be any 


k of accommodations for visitors. There 
plenty good hotels in the city and as 
ince is en that satisfactory arrange- 
ents will be provided for all. 
[In addition to the program of the meet 


ng, which will of course be up to the As 
oh standards, the visiting 
count on many other features 


ciation s 


embers n 


t¢ 


interest Che city itself with its historic 
ckground many evidences of prosper 
and progress, its beautiful parks, its 
cilities for recreation and, in particular, 
th its proverbial reputation for genuine 
spitality, aturally come first. And 
its feet s the Mississippi, still redolent 
romance with history, and immedi 
ly suggestive of one of the great prob 
ms to the solution of which the pres 
nt national administration has dedicated 
tself. 
Not many miles down its course from 


Mississippi side, the visitors 
pportunity of seeing a part of 


ne city on the 


ll have at 
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the great levee system which now keeps the 
mighty waters precariously in bounds 
Here and at many other points in the neigh 
borhood of the city they will see fields white 
with cotton, for it is seldom that the full 
crop is gathered by the end of October. 
After the meeting there will be an embar 
rassment of riches in the choice of interest 
ing trips to take—old battle fields, scenic 
beauties, national parks. Those who do not 
know this part of our America should .find 
it all peculiarly interesting and informative. 
Those who do know it will have the pleas 
ure of revisiting old and familiar scenes. 


RECOGNITION OF THE 
BAR’S SERVICES 


PUBLIC 


Striking illustration of the willingness 
of the press to give the Bar credit for its 
labors in behalf of constructive measures in 
the public interest is furnished by the fol 
lowing extracts, from two leading news 
papers. The first is from the St. Louis 
Globe-Democrat: 

“The annual meeting of the St. Louis 
Bar Association Monday, at which officers 
were elected, serves as a reminder of the 
high part this organization is beginning to 
perform in public affairs, how the members 
as individuals and the organization as a 
whole are not only upholding the whole 
some ethics of the legal profession but ac 
cepting the respensibilities of citizenship. 
The Bar Association has become a construc 
tive force in the affairs of the community in 
the last few years, and a potent and con 
tinuing influence in establishing and main 
taining a high level of professional conduct 
in St. Louis, a conduct as important to the 
public as to itself. The Association has 
gained public respect because it has 
honestly won public respect. So its high 
purpose has become a stewardship.” 

The second is from the Nashville Ten 

“One of the great constructive pieces of 
legislation passed by the present general 
assembly is the corporation act. This meas 
ure codifies, harmonizes and brings into line 
with other states, the laws upon the subject 
of the organization and operation of purely 
private or ordinary commercial corpora 
tions. It is the result of the activities of the 
Tennessee Bar Association. That splendid 
organization is responsible for this legisla 
tion which will be of great value to the 
people of the state.” 








































































Cost of Reproduction of 
Recapture Purposes—Views 
Prevent State 


of 


Buildings under 1918 Revenue Act 
Maintenance of Wife 


certain to Be Allowed as 


By 


Railroads—Valuation—Cost of Reproduction 
the 


under 


railroad 
l5a of 
Commerce Act, as amended, the cost of reproduction of the 


In determining value of properties for 


recapture purposes Section the Interstate 
properties at current prices must be considered as an ele- 


ment of value. 


St. Louts « O lon I Co. v. United 
States, Adv. Op * Sup. ( t Vol. 49 p 384 
The C ourt here consi lere 1 the construction of 


§ 15a of the Interstate Commerce Act as amended by 


the Transportation Act of 1920, which provides that 
in determining the aggregate value tf railroad prop 
erty on which a fair return n be earned the Com 
mission “shall give due consideration to all the el 
ments of value recognized | the law of the land 
for rate-making purposes.” 

Section 15a also provides that if any carrier ot 


group of carriers under common control and manage 
ment and operated iS sing |¢ stem receives a net 
operating income in excess of 6% of the value of its 


property used in the service 
half of 
by the carrier for certain purposes and the other one 
half, shall be paid to the Commi n for 
a general railroad contingent fund 


insportation, one 


such excess shall be plated in a reserve fun 


estigation undet 


The Commission instituted 


§ 15a in respect of the incomes of the St. Louis & 
O’Fallon Railway Company and Manufacturers’ Rail 
way Company In this investigation it found that, 
although the stock of bot! mpanies was owned by 
the Adolph Busch Estate and ncipal officers ot 
both were the same, they were not riers operated 
under common cont ind ement within the 
meaning of Par. 6 of §15a t found further that 


the Manufacturers’ R 


l excess 
but that the O’Fallon’s property during 


income, 


of 1920 and during 1921 and 22 and 1923 had 
amounted to stated sums, and respect of such 


sums it had earned a net i1 me in e 
\ recapture order follows 

The District Court refused to set aside 
On appeal this was reversed by the Supr 
delivered by M 


reviewed the facts and provisions 


eme Court 1n 
an McREYNOLDs 


He 


opinion 


first summat 


ized above, and stated that the urt accepted the con 
clusion of the Commission and of the District Court 
that the record failed to show that the two railroads 


* Assisted by 


-Deduction 
Bequest to Char ' 
from Fund until Her Death, Held Not too Un 
Deduction 


under 


mentioned 
system. 
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tion ol 


the function of the Commission in applying §15a 


and of the problems with which it is confronted 


a discussion of ten 
space prohibit any 


and the reader must 


Chen follows in the opinion 
The limitations of our 


be referred to the dissenting opinion. 


The following comment concluded the opinion : 


rhis Court has no concern with the correctness of the 
Commission’s reasoning on the evidence in making its 
findings of fact, since it applied the rules of substantive 
law prescribed by Congress and reached its findings of 
actual value by the exercise of its judgment upon all the 
evidence, including enhanced construction cost We 
must bear in mind that here we are not dealing with a 
question of confiscation; that we are dealing, as was 
pointed out in Smyth v. Ames, with a legislative 
question which can “be more easily determined by a com 
mission composed of persons whose special skill, observa 
tion and experience qualifies them to handle great 
problems of transportation as to do justice both to the 
public and to those whose money has been used to con 
struct and maintain highways for the convenience and 
benefit of the people.” 


so 











Mr. Justice Stone delivered a brief dissenting 
opinion emphasizing certain aspects of the case. In it 
he said 

Had the Commission not turned aside to point out 
in its report the economic fallacies of the use of repro- 
duction cost as a standard of value for rate making pur 
poses, which it nevertheless considered and to some ex 
tent applied, I suppose it would not have occurred to 
anyone to question the validity of its order. 

I cannot avoid the conclusion that in substance the ob- 
jection, now upheid, to the order of the Commission is not 
that it failed to consider or give appropriate weight to 
evidence of present reproduction cost of appellant’s road, 
but that it attached less weight to present construction 
costs than to other factors before it affecting adversely 
the present value of the structural property. . . . 

Without discussion of the evidence and other data 
which received the consideration of the Commission, the 
opinion of this Court seems to proceed on the broad as- 
sumption that the evidence -relied on, mere synthetic esti 
mates of costs or reproduction, must so certainly and nec 
essarily outweigh all other considerations affecting values 
as to require the order of the Commission to be set aside. 
In effect the Commission is required to give to such index 
figures an evidential value to which it points out they 
are not entitled when applied to railroad properties in 
general or to this one in particular, and this, so far as 
appears, without investigation of the soundness of the 
reasons of the Commission for rejecting them 

This Court has said that present reproduction costs 
must be considered in ascertaining value for rate-making 
purposes. But it has not said that such evidence, when 
fairly considered, may not be outweighed by other con- 
siderations affecting value, or that any evidence of pres- 
ent reproduction costs, when compared with all the other 
factors affecting value, must be given a weight to which it 
is not entitled in the judgment of the tribunal “informed 
by experience” and “appointed by law” to deal with the 
very problem now presented. , 

If full effect were to be given to it in all cases then, 
as the Commission points out in its report, the railroads 
f ‘ountry, valued by the Commission in 1920 at nine- 
teen billion dollars, would have had in that year a repro 
duction value of forty billion dollars and we would arrive 
at the economic paradox that the value of the railroads 
may be far in excess of any amount on which they could 
earn a return. If less than full effect may be given, it is 
difficult for me to see how, without departure from es 
tablished principles, the Commission could be asked to do 
more than it has already done—to weigh the evidence 
guided by all the proper considerations—or how, if there is 
evidence upon which its findings may rest, we can sub 
stitute our judgment for that of the Commission. Such, | 

lieve, is the “due consideration” which the statute re 
quires of “all the elements of value recognized by the law 
f the land for rate-making purposes.” 

Both of the dissenting opinions were supported 
by Mr. Justice Ho_mes, Mr. Justice BRanpets and 
Mr. Justice STONE. 


The case was argued by Messrs. Daniel N. Kirby 


and Frederick H. Wood for the St. Louis and O’Fallon 
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Railway Co y Mr. Donald R 
tional Conference on Valuation of American Railroads, 
amicus curiae by Court; by Mr 
George W. Wickersham for the United States; and by 
Mr. Walter L. Fisher for the Interstate Commerce 
Commission. 


by Richberg for the Na 


as special leave oft 


Federal Courts—Jurisdiction to Enjoin State Court 
Proceedings 


Where the effect of state statutes affecting stipulated 
rates of fare may without undue delay be determined by the 
state courts, the federal court should not grant an interlocu- 
tory injunction to prevent state administrative authorities 
from proceeding to enforce the stipulated rates, even though 
it be duly alleged that the stipulated rates have become 
confiscatory. 

Transit Co., Adv 
282 


a 
rough Kapid 


Vol. 49 Dp 


Gilchrist v. Inter! 
Op 348 : Sup Ct 


Rep 


The suit involved in this appeal was brought by 
the Interborough Rapid Transit and the Manhattan 
Railway Companies to obtain an interlocutory injunc 
tion restraining the Transit Commission of New York 
and New York City from requiring a five cent fare 


over lines operated by the Interborough and from pre- 
4 
A statutory 


venting the charging of a seven cent fare 


court in the Southern District of New York granted 
the injunction sought, but its operation was stayed 
pending the determination of a direct appeal to the 
Supreme Court [here the decision was reversed in 


M 


the 


REYNOLDS 

tert - arte 
suit Interborough asserted 
that the five ginally stipulated, when it 
leased part of the lines from the City, had become non- 
compensatory; that the stipulated { was not im 
mutable. because the Public Service Law of 1907 di 
recting reasonable rates had been incorporated into 


an opinion by Mr. Justici 
As the basis for its 
fare ori 


cent 


ire 


the agreements by a later contract; and that the Tran 
sit Commission had in effect denied its application fot 
compensatory rates, depriving it of its property 
violation of the Fourteenth Amendment 


record, as the opinion, dis 


erborough is a New York corpora 


The 
closed that the Int 


SstuimmarizZe 


tion with a capital stock of $35,000,000. It operates 
elevated and subway lines in four the boroughs ot 
New York City Some lines it owns, others it leases 


1 


The elevated lines it leased from the Manhattan Rail 


way Company in 1903 for 999 years; for them it pays 
interest on $45,000,000 of outstanding bonds, and 7% 


apital stock of the Man 


(now 5%) on $60,000,000 of 


hattan Company, plus $35,000 annually for adminis 
trative expenses These payments total about $4,900, 
000 annually. 

The subway lines leased from the City were con 
structed under three agreements referred to as Con 


ntracts 1 and 2, entered 
the City 
subways, 


2 and 3. Under c 


1 Of )? respectiv 


tracts Nos. 1, 

into in 1901 

funds for the construction of ce 

it leased to the Interborough at 

bonds for raising 
| 


raised 
which 


and ely, 
rtain 
1 rental equal to the 
on such funds, plus 
for amortization of the bonds The construction 
itv about $66,600,000 


vears under contract 


interest issued 
1% 
under these contracts cost the ( 
The term of the lease was fifty 


No. 1 and thirty-five vears under No. 2—with renewal 
clauses in both 

In 1913 contract No. 3 wv entered into between 
the City and the Interboroug Related agreements 
known as “Third Track | ificates,”’ “Extension 
Certificates” and “Supplementary Agreement” were 


ided for additional 
elevated 


The se prov 


also made at that time 


subways and extensions, a third track on the 


ASSOCIATION JOURNAI 


lines, elevated 


tion of elevated trains over portions 
3 provided for extensive 


Contract No. 
for which the City 
borough advanced 


Interborough paid 1 


litle to both road 
City, and it leased | 
Contracts 1 and 2 


same yeal 
for the 
ments out of earni 
demands 

All of the con 
fare charged over 
not more, and were 
provided that the r 


ways, but 


line 













extensions, and for the oper 





i the subways 







































paid $113,000,000 and the 
$58,000,000 for construction. 1] 
10t over $62,000,000 for equipm: 
way and equipment vested in t 
yoth to the Interborough until 19¢ 
were adjusted to extend unt 
No rental is required of the Interborot 
it did agree to make certain pa 
ngs after satisfying certain n 


tracts expressly stipulated that t 
the lines should be e cents 
made pursuant to a 


] 


oads should be the absolute pt 


erty of the city. Contract 3, however irporte 
modify the earlier contracts, but only so far as it « 
pressly provided for such modification ontaine 
no express provision modifying the five cent far 
clauses. It did, however, state that it w made su 
ject to the Rapid Transit Act, which was to be deem«e 
a part of the contract as if incorporated it 
[his latter provision became important as a 

in the Interborough’s argument that the fixed rates 
fare originally agreed to had become flexible under tl 
Public Service Commissions Law That law w 
enacted in 1907 and provided that the rates charge 
by carriers subject to the jurisdictio f the Publ 
Service Commission should be such as ild yield 
reasonable compensation for the service rendered. 1 


law did not, howe 
except to 
transfer its 
mission of the Fir 
Rapid Transit Act 

Service Law 
Railroad Law to th 
significant, apparent 
the contention that 


Act 


1S lic 


Rapid Transit 
within the } 
mission 


lhe 


and subway 


| 


hinancial ft 





lines a 
the opinion, 
contained the folloy 

The operation 


: 


profita le to the Int 


abolish the Rapid 
jurisdiction 


but did, 


Irom a! 


ver, alter the Rapid Transit A 
[Transit Commission at 
to the Publ Service ( 

st District It did tt make the 
subject to provisions f the Pu 

by later amendment, subject tl 
ose provisions | vas thought 
ly, as bearing on the soundness of 
the reference in ( tract 3 
operated to bring the five cent 
tion of the Publ Service 
esults of operatio1 the elevate 


re indicated by excerpts, quoted 
n affidavit offered y the t 
ving statements 


under Contract N us bee g 
erborough, 





is Wads 
" 


under Contracts Nos. 1 and 2. For 

30, 1926, the Interborough realized from the subw ype 
ation a net surplus of $6,569,573.03, after the p ent 
all operating expenses, taxes, interest and other x 
charges, including the rentals of $2,655,186 

under Contracts Nos. 1 and 2. The surplus the amount 
available for the payment of dividends up the ipital 
stock of the Company so tar as subway erat 

self is concerned. The amount of total capital stock out 
standing is $35,000,000 The subw earnings a 
therefore, under Contract No. 3, pr 1 

payments of over 18‘ n the par value of 

‘For 1927 the surplus amounted |t $6,380,017.34 
(The decline was due to a strike.) 

For the current fiscal year ended June ) 8 
figures for the first six months are available a 5 va 
net surp amounting to $3,687,000, w exceeds 
surplus r the corresponding six 
ear he ¢ $1,609,000 

These earnings are, of cours n 
room for uim that the five-cent fare f yntr 
No. 3 is adequate to give a fair returr 


ment of the 


~ A 
the nfive-cent ire 1s 
the Compan 


The 


mpany in 


ditiiculties of the 


the subwa 
without due regard 
itl j ga 


the contract 























10,000 and the capital stock to $60, 


ng expenses and taxes available for 


the elevated lease 


Railway Company, and not to the stopped. 
Cit The terms of the elevated The Inter! 
Interborough must pay as rental the 


attan Railway Company bonds out 
after an initial period, at 7% upon 
lividend rate, however, was ad 


lature. All 


Interborough is now paying 5% filed with the Transit Commission schedules purporting 
tal stock, only if and as earned to establish a seven cent fare effective March 3, 1928, 
and 7% upon the minority interest. to be put into effect on five days notice. No official 
lway Company bonds outstanding action was taken by the Commission before February 


nterest payments on the bonds 


) and tividends on the stock to filed this bill. Later the same day the Transit Com 
to these amounts, however, the mission entered an order denying its authority to grant 
- pot es = — a the new rates and ordered its counsel to proceed in 
a _~ ele anal ait ont aieat the state courts to compel observance of the contract 
] fixed charges resting on the rates. These further facts were set forth by the In 
iding the dividend rentals, —-— terborough in a supplemental bill. 
ne 30, 1926, to $8,062,274.85 e 


$3,936,396.50 The net revenues ~ : > ; 
short of earning all charges, includ The chief reason was that the case involved serious 
e Manhattan Railway stockholders, questions of construction of state statutes which could 
te wee adled ome & 97 - 
Rie Bs Py ~- a the best be settled by the state courts, and which orderly 
mounted to 4,909.12 > . c 
a : ; procedure required to be so settled after resort had 
way operations have been kept . ‘te 
The revenues. expenses. taxes and been had to the Commission. 
segregated, so that each system The record is voluminous; the contracts between the 
set-up under the contract con- parties are complex, the revelant statutes intricate. No 


decision of this Court or of any court of New York 
authoritatively 
basic one calls for construction 


e extreme crowding which has ex- 
! trunk subway lines, the 
increased steadily upon the sub lation 

i it has been decreasing. Since 
revenue m suDways) at a hve 
mm $29,300,000 to $40,731,000 in 
months of the current fiscal year, 
$21,433,000, compared with $18, 


six months the vear before; the for leave to 


ng unimpeded one of seven cents; 


e total transportation reve 
$18,450,000 and for the year 
uring the first six 


scal year the elevated transporta- At most. 


74.000 mpared with $9,098,000 for 
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nited States Supreme Court Building. It appears to realize Chief Justice Taft's opinion, 
ng of the American Law Institute at Washington, that “it must be a monumental building. . 
ng of such dignity and such extent as to represent the Judicial Branch of the Government.” 


the same six months the year before. The decline has not 


rough has attempted to obtain higher 
rates by proceedings before the Public Service Com 
mission, and by memorials to the Governor and Legis- 
Finally, on February 1, 1928 it 


14, 1928. Consequently, on that day the Interborough 


After stating fully the facts summarized abeve, 
the Court stated its reasons for reversal of the decree 


issue. The 
of complicated State legis 


the court below it would 
certainty, first, that before 
commission had taken, or 
improper action in respect of the 
new schedules or its application 
five cent rate and establish 
secondly, that the five cent fare 
was so low as to be confiscatory while the proposed charge 
of seven cents was reasonable 
things adequately appears from the record. 

prior to the original bill, the Commission's 
members had accepted the view that it lacked jurisdiction 


To support the action of 
be necessary to show with fair 
the original bill 
was about to take, some 
Interborough Company’s 


We think neither of these 
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to permit a new rate be 
vocably fixed by 
promptly to seek enforcet 
by proceedings in the St 


lawful 








a like assumpti 


Mr 
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was irre- 
determined 


’s supposed rights 


catise fhe 
comtfacts at had 
nent of t Cit 


existing one 


ate court This was neither ar 





bitrary nor unreasonable. No ground existed for at 
ing undue delay or hardshiy rpose of the Com 
mission was in entiré i gs announced as 
early as 1920 and seemir ntroverted whe 
in 1925, the Inter! lig gislative relief 
There had been al t t test é p + 
of law by appeal to the State 

The power of the City to ent to contracts Nos. 1 
and 2 was affirmed in Sun Publish issn. v. The Mavor 
supra; likewise the valid ( 1 Ne was de 
clared in Admiral w York. supra 
These cases point ut that the t f those contracts 
was to secure the operati ys properly declared 
by statute to be part t ’ treets and highways 


and the absolute pert 

The statute under wl the Interborough undertook 
to pro eed gave tl fter filing of the new sched 
ules during which the ‘ ight take action. The 
effect of the contr t} ; ect of serious dis 
putation, depended upor nstruction of State 
statutes a matter ation | tl 
local courts. The m ers of t mmission intended 





to take official action ap the circumstances 
and neither what nor what they intended to do 
gave any adequate cause r comp! t. Alleged newspaper 
stories and unbecoming declarations uunsel or City 
officials can not be regarded here as of grave importance. 
Under the doctrine approve entis v. Atlantic 
Coast Line, and H na 1 Ui ; } Corpora 
tion Commissi Interbor Company nile 
have resorted ¢t first appl 
to the Commis x he statute 
having made su t defeat order 
action by alleging a t lief sought 
Both the bill € ment « unsel 
here proceed upotr the law of New 
York, as clearly ulings { he 
courts, the contract ‘ o t sit lines impos 
no inflexible rate VW ite w a 
agree. People, ex. 1 Niron. d 
cided July 7, 1920 it the 
cumstances there wer il liffe n those 
presented. The effe tract Citv. expre 
authorized by amendment to the R Transit Act adopte 
subsequent to enactment of the | Service Commis 
Law, was not involved. The t carefully limited 
opinion. And it said: “The tl frat 
may supply elements of dist 7 ’ t he 
seen. Contracts made after t sag t statute 
(Consol. Laws, ch. 48) [Pul S ( nissio! 
may conceivably be lat acts eitt 
by words of f t , s to be sul t 
the same restriction We expres in ipon se 
and like questions. Tl! me , to exclud 
them from the scop h 
case, we put out por é ind that tl 
franchise contra f yhe } ect to the 
statute, and by the statute may} inged 
The Court further stat t the facts discl 
by the record did not suppo e contention that th 
elevated and subw lines inified system f 
rate-making purposes, or that t return on the 
vestment was indicative catory rate 
The opinion concluded wit the following sun 
mary of the Court’s vie rf tl sé 
The Transit ‘ S the ew : 
it lacks power to ite establishe 
ontract; and it t , f law 
immediate, orderly) vp the State 
purpose should not \ nct } l 
the record before < ¢ tha < 
subways and el 1 unified syst 
for rate-making he 
V ilue of the subw < Ss 
no adequate basis is WI that the 
rate 1s now connscat 1 Tr} 
below was b 1 req 
of all lines op Comp 
as a unit; and pr S . 
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SUTHERLAND and Mr, Justice BUTLER dissent: 

The case was argued by Mr, Charles L.. ‘ 
for city of New York on both original argument 
reargument ; Messrs. William I Ransom a1 
George W. Wickersham for appellees on original arg 
by Mr. Charles E. Hughes to! appellees 
reargument 


ment ; 


Taxation; Income Taxes—Deductions for Ob 
solescence of Leased Buildings 


Under the Revenue Act of 1918 deduction of a reason 
able allowatce for Gbsolescence may not be allowed t 
lessee Of Hulldings under a long term lease, in respect o 
wear and ar which have not been remedied by repairs 


W etss Wiener, Ady 
Vol. 49, p. 337 

The taxpayer, here claimed certa uctions 
estimated depreciation of buildings whi e held ut 


Op 390: Sup. Ct 


99 year leases, renewable forever H erted 
Section 214 (a) (8) of the Revenu t of 1918 
titled him to the deductions by reason of the fact t 
it permits “reasonable allowance fot exhaust 
wear and tear of property used in tra yw busi 
including a reasonable allowance for obsolescence 
He was allowed sums paid for repairs, but nothing f 


estimated obsolescence for which he had not paid ry 











taxpayer argued that not only covenent the le 
but economi 1 1 
buildings in good t ( 
therefor shoul a < 
his cont it s 
court of app s. but the viev of the 
ecting it s ath 1 by the Si F 
Tt STI H sd ered tne ) 
| x t 
< ig re s Re 
t ess man wot tak 
erm g pe lary condition of the 
lo not irge for appreciation of property 





cet value unless realize 

tockholder does not pay f 

unless he receives kc 
neral principle upon which thes 

l I] rr obsolescence 





ts Tt ~ rporation 


© that they allow I 








et where the loss is of materials not of mone 
is elsewhere the loss must be tu and present 
tt merely contemplated as more or less sure to occur i 
the future. If the taxpayer owns the property the loss 
tually has taken place, But with Wiener it had not, and 
might never fall en him, as was pointed out by tl 
District Judge Some of the leases f 
hers surrendered to the lessor In s Ss it W 
© a mere speculation to suppose that d ciat 
ken int account in the transacti I 
id onsiderations induced 
showed that in those cases there was 


j ;# ' “tote a 
(United States v. 


Ludley, rel , 


eals, was conceded to be 
proposit t the income tax is 
ither than on capital replacement 
tinguished here, however, because there has b 
present ss to which the estimated 
¢ | pli 
In / {lworth-Ste , S 
. erm sah ‘ , 
Ww ‘ | ¢ t 
. t t 
OCs ‘ 
l¢ . 4 . ~y 
value of 
S < rd int le 
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2 house or shop in any given 

theory and, as has hap- 

e lessee nothing while the 

Y re the properties 
reated as in many respects like 

Act Congress has its own 


uw, that look to certain 

| exemption and that do 

i whatever the lessees 

s to be the view taken 

long time and we are of opinion 


ued | Mr. T. H. Lewis, Jr., for 
Messrs. Edward W. Brouse and 


Taxation: Succession Taxes—Deduction of 
Charitable Bequests 
Bequests in trust for charity by a decedent after the 
of his widow, who is entitled to use that part of the 


ncipal necessary to maintain her standard of living, are 
too uncertain to be allowed as deductions under Section 


(3) of the Revenue Act of 1918. 
Diminution arising by reason of postponement until 
widow’s death must be determined by mortuary table 
f the date of decedent’s death, irrespective of the fact 
length stponement became certain due to wid- 
leath within the year allowed for filing return show- 


ieductions 
\dv. Op 357: 
sought to 1 ver taxes alleged 
llegally under the Revenue Act 
1s iff sued as executor and trustee 
Stewart, who had left the residue 
for life with authority to use 
that may be necessary 
much comfort as she 
bequests to charity were left 
ns denied the plaintiff’s claim, 
ts de reversed on certiorart by the Su- 
loLMEs delivering the 


was whether the pro- 
he wife made the gifts to 
be allowed as deductions from 


ross estat Section 403(a) (3) to determine 


hn nswered in the negative. 

ld be us vas only so much 
. ’ ntinue t ynfort then en- 
is fixed in fact and capable of 
estat tare at enn It was not left 
. T he rhe f the estate at 
ufter debts and specific 
than sufhcient to maintain 

. < . | re was ! ncertainty appre 


general ertaint iat attends 
se by reason of the death 
aif the vear allowed bv Section 404, 
regulat for filing a return showing deductions 
ed Sect 103 and the ilue of the net estate 
taxed is ascertained by deduc- 
ng other things. Their value 
s] postponement due to the length 





RECENT SUPREME Court DECISIONS 425 


be is settled as of the date of the testator’s death. 

The tax is on the act of the testator not on the receipt of 
property by the legatees. . . Therefore the value of 
the thing to be taxed must be estimated as of the time 


when the act is done. But the value of property at a given 
| 


time depends upon the relative intensity of the social de- 
sire for it at that time, expressed in the money that it 
would bring in the market. . . Like all values, as 
the word is used by the law, it depends largely on more or 
less certain prophecies of the future, and the value is no 
less real at that time if later the prophecy ~~ out false 
than when it comes out true. . . . Tempting as it is to 


correct uncertain probabilities by the now certain fact, 

we are of opini n that it cannot be done, but that the value 

of the wife's life interest must be estimated by the mor 

tuary tables Our opinion is not changed by the necessary 

exceptions to the general rule specifically made by the 

Act. 

The case was argued by Mr. A. F. Prescott, Jr 

for the petitioner and by Solicitor General Mitchell 
for the United States 


Statutes—Validity of Regulation of Sale of 
Spectacles 
The New York Statute requiring a physician or 
optometrist to be in charge of, and in personal attendance 
at, the place where spectacles are sold is valid. 


Roschen v. Ward, Adv. Op. 392; Sup. Ct. Rep 
Vol 49. Pp 336. 

\ statute of New York makes it unlawful to sell 
at retail “any spectacles, eye glasses or lenses for the 
correction of vision, unless a duly licensed physician 
or duly qualified optometrist, certified under this article, 
be in. charge of and personal attendance at the booth, 


peeuntter or place, where such articles are sold.” 

The complainants sought an injunction prohibit- 
ing the enforcement of the law, but the statutory court 
conveneds™itmr the case dismissed the bills for fail- 
ure to state causes of action. On appeal this was 
affirmed by the Supreme Court. Mr. Justice Ho_Mes 
deli the opinior# said: 

i@ainants sell only ordinary spectacles with 
cont enses, which merely magnify and which 
it is sald can harm. ‘The customers select for them- 
selves without being examined and buy glasses for a 
relatively small sum. It is said that the cost of employing 
an optometrist would make the complainant’s business im 
possible, and that in the common case of eyes only grown 
weaker by age the requirement is unreasonable. But the 
argument most pressed is that the statute does not provide 
for an examination by the optometrist in charge of the 
counter. This as it is presented seems to us a perversion 
of the Act. When the statute requires a physician or 
optometrist to be in charge of the place of sale and in 
personal attendance at it, obviously it means in charge of 
it by reason of and in the exercise of his professional 
capacity. If we assume that an examination of the eye is 
not required in every case it plainly is the duty of the 
specialist to make up his mind whether one is necessary 
and, if he thinks it necessary, to make it. We agree to all 
the generalities about not supplying criminal laws with 
what they omit, but there is no canon against using common 
sense in construing laws as saying what they obviously 
mean. Moreover, as pointed out below, wherever the re- 
quirements of the Act stop, there can be no doubt that 
the presence and superintendence of the specialist 
tend to diminish an evil. A statute is not invalid under 
the Constitution because it might have gone farther than 
it did, or because it may not succeed in bringing about 
the result that it tends to produce. 

Of course we cannot suppose the Act to have been 
passed for sinister motives. We will assume that there 
are strong reas mis against interference with the business 
as now done—but it 1s obvious that much good would be 
accomplished if eyes were examined in a great many cases 
where hitherto they have not been, and the balancing of 
the considerations of advantage and disadvantage is for 
the legislature not for the Courts. We cannot say, as the 
complainants would have us say, that the supposed benefits 
are a cloak for establishing a monopoly and a pretence. 

The case was argued by Mr. Walter N. Seligsberg 
for the appellants 





















































































































































ILLINOIS ASSOCIATION FOR CRIMINAL JUSTICE 
COMPLETES CRIME SURVEY 


Results of Extensive Investigation ot Lllinois Body Summarized by Prof. Andrew A Bruce 








Recent Issue of Journal of Criminal Law aiid ( ‘riminology—Survey Reveals Antiquated 
Legal Machinery, Organized Crime, Demoralized Police and Unsatisfacto 
State’s Attorneys—Other Details 

HE results of the extensive survey of the ad mented with a new line of endeavor, t racket 

ministration of criminal justice and of the “Racketeering 1s a process ol le { t 

causes and conditiot crime in Illinois which violence and intimidation upon 
the Illinois Association for Criminal Justice has merchant associations in return I 
heen conducting for the past four years, and which tended services in maintaining price agreemet 
promises to rank with the path-blazing crime sut Gunmen have “muscled” their way t le 
veys made in Missouri and I veland, are com eighty otherwise lawful industries 
prehensivels analyzed by Protessot Andrew A. “Chicago,” says Professor Bruct a 
3ruce in a summary of the survey printed as a she survey. “has tolerated a mediate 
supplement to the Journal of | riminal Law and we 2 A had its war lords, it has 
Criminology for February, 1929 , 7” 

oh . . of mercenaries These armies hav: recrul 

The Illinois Association for Criminal Justice by the gambling, vice and liquot net 
was organized in 1925, 1s a result of a movement heir services may be alia 
initiated by the Illinois State Bar Association will pay the price The study of | ' 
During these four years, no less than sixteen sepa that the bomber. like the gunma1 , 
rate reports have been made P ich on a different j,, « hicago a regular occupation ix? reese ret 
phase of the crime problem in Illinois, and each lated to meet the job required. Thé charges 
by eminent auth rities in that particular field relatively speaking, very reasonable 
[hese reports have been pul lished from time to 4 Who’s Who of gangland w 
time, and Protes or Bruce's summary now reviews the survey from a list of seven tho eS 
the results of the survey as a whole men active in various fields of organized crim 

A large part of the survey concerns itself with “These studies have shown, and thi 1 sign 
the crime problems peculiar to the City of Chi cant feature of the report, that the gangstet ' 
cago. The excessively high murder rate for which 4 ryle is not born, but made. He the lt 
Chicago is notorious, Professor Bruce’s summary of his environment. and the chief bla £ Chicag 
says, “in spite of an almost national opinion to jes in the fact that it has allowed these et 
the contrary, is probably no greater than that of ments to exist. Usually he com iw 
many other American cities, and 1s everywhere and railroad and other deteriorated let 
paralleled where similiat conditions prevail.’ rhe ing districts of the city. Usually tarted 
conditions responsible for Chicago s appalling re as a mere mischievous boy in a street gang, whi 
ord, the report found, are the large number of Ne if properly controlled could have been turt , 
groes, who, though constituting only five per cent ag Boy Scout organization rather tl » har 
of the population, commit more than forty per cent thieves.” 
of the murders, and the Italians and Sicilians who im 
have been allowed to dominate the vice and liquor Jury System Hampered by Laws and Officials 
and gambling interests. Organiz¢ i criminal gangs, Cumbersome rules of proceduré nd the i 
composed mainly f Italians, were found respon efficiency of the police and the state ees 
sible for more than a fourth of Chicago's gun mut are more to blame for unjustified acquittals 


ders. is the jury, says the summary 









Organized crime, says the summary, 1s in fact is more often blamed by the pwhlic ( 
the principal source of the crimes of violence. The only pass upon the evidence before it, as Profess 
report on this subject, made by John Landesco Bruce savs, “and if the police ar tate’s att ( 
Research Director of the American Institute of have been remiss in their duties Ore 
Criminal Law and Criminology, under the dire Crime is allowed to resort to deed lence 
tion of an advisory committee consisting of Judge the extent that it has been permitt n Chicag 
Andrew A. Bruce and Professor E. W. Burgess, the intimidation not only of the { es but 
constitutes a full third of the survey and “unravels the jury itself, 1s something wl 
a startling and amazing story ol the interlocking expected.” 
interests of gambling and bootlegging, vice and The jury system, the survey vs 
politics.” \ highly rganiz¢ 1 and syndicated SVS hampered by constitutior il restric : 
tem. whose business is vice, gambling and liquor tory provisions The constitu é 
selling, has the city by the throat, enforcing its of a unanimous verdict is critiz the re 
decrees with bombs and murders while not definitely committing 1t leaves 
These three “industries” of the underworld an open question whether it t be w 
vice, liquor and gambling have recently been aug to permit verdicts by something 
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Methods 


Prosecutors and Their 


concerned 
\lthough through 
heations and con 
ittorneys ere found to be 


survey 





ctory, a very different conciu 
egard to the City of Chicago 
y last few years, the office of 
is been looked upon as a means 
tical machi and of obtaining 
thar is a prosecuting 
he sul linates and assistants 
train¢ and have been 
ather than for legal considera 
little question that many of 
the Supreme Court were 
5 ( t of errors which the state’s at 
; tants hou never have com 
the veriest tyro should have 
tal 
raining between the criminals 
state torney’s office,” was found to exist 
ok County \ practice has 
ted tor 1 ears, the survey finds, of reduc 
é the charges from a felony to 
fi Of 12,543 felony charges filed in 
1926, 2,449 were found guilty 
ff 1.978 or 80.75 per cent of those 
e1 nd guilty on pleas of guilty; and 
) 78.81 ent of all pl of guilty were 
le s than the original charge, 
( sdemea Those pleading 
t guilty of lesser 
te ¢ 1855 or 75.74 per cent 
t ) 594 were convicted of the 
es « £ t of these 200 escaped punish 


tion, other modifica 

so that 
| 

felony charges 

fina shed for the offense originally 


appeals, 


Bruce’s sum 
bargaining for 
charge and promise 
batior extensively practiced in Chicago 
cement is reduced 
compared with the num- 
imes, the number 
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; ar hat 
‘ iclusion lat 


is negli- 





l M rt of ( ago is the subiect 
f the 1 ts made bv the survey, and was 
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University. This report, as summarized by Pro 
fessor Bruce, shows that the standards of ability 
of the judges of this court have suffered a sharp 
decline since 1917. Politics is given as the reason 
The office is obviously a political one, and the 
judge cannot always close his ears to the request 
of political leaders for leniency for political de 
fendants, even though he wants to do the right 
thing. 

The same report also found that the prosecut 
ing attorneys in the municipal courts are “care 
unimposing, undignified and indolent.” “AI 
though they are required to fill out a detailed 
report of the cases which they try, an examination 
of these indicates that some of the assist 
ants scarcely rise above the literacy grade and the 
reports of many are of little value.” 


less, 
sheets 


Police Force Demoralized 

The Chicago police force, studied by Mr. Au- 
gust Vollmer, Chief of Police of Berkeley, Cali 
fornia, was found to be sadly demoralized. The 
factors responsible for this condition, said the re 
port, are the low standards of entrance require 
ments; inadequate preliminary training, and the 
absence of any training for sergeants, detectives 
and commanding officers; the brief tenure of office 
of the chief executives ; the constant shifting of line 
and administrative officers ; lack of support by pros 
ecuting officers and court; and above all, the bane 
ful influence exercised by administrative officials 
and corrupt politicians who have the power to 
compel precinct captains to do their bidding. 

A new plan of organization for the police de 
partment is recommended by the report, the chief 
feature of which would be the divorcing of the func 
tions of and traffic control from the duties 
of the ordinary policeman. “Protecting hfe and 
property and preserving the peace are the primary 
duties of the police and the less they are burdened 
with vice and traffic control, the more successfully 
will they perform these duties. This is one reason, 
at least, why vice and traffic control should be 
detached and new departments created to deal with 
these subjects. Another cause for such a divorce 
is the corrupt influence that vice control has upon 
the police. Finally, and most important, the power 
to dominate police departments, now exercised by 
the political crooks, will be considerably curtailed 
because responsibility for non-enforcement of vice 
repression can be definitely traced to an individual 
or a group; at any rate, and in all cases, upon an 
individual in connection with a regular police 
branch of the government.” 

Rural police protection is covered in another 
report, by Bruce Smith of the National Institute of 
Public Administration, New York. This report, as 
summarized by Professor Bruce, concludes that 
the agencies of rural police protection are entirely 
inadequate, and advocates the abolition of the State 
Highway Police and the creation of “a trained and 
mobile force of State Police, operating under a 
single administrative head, who should be respon 
sible to the Governor alone.” 

The ancient agencies of rural police adminis- 
tration, the sheriff and the town constable, the re 
port , are entirely unable to cope with the 
rural crime problem, as is demonstrated by the 
fact that the bankers’ councils have found it neces 
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sary to employ an art 
bankers’ police force 


The office of coroner cl Professor Bruce 
terms another “medieval sut il,” is also found 
to be of no utility nd its abolition is advocated 
in favor of a procedure similar to that of Massachu 


setts. 


Would Abolish Concept of Responsibility 


The insane and the juvenile offender were also 
made the subjects of special reports. The report 
on the trial and dispositio1 f the d 1 and 


deranget 


; 
] 


defective defend for the in- 
dividualization of treatment and of punishment, 


J 


il 





and protests against the theory that punishment 
is the “be all” and “end all criminal law and 
criminal administration The conclusion reached 
is that in criminal cases, qu s of responsibil 

| be determined 


ity, mental or otherwise, should not 
by the jury The sole question for the 
decide should be lid this person commit 
offense with which he is charged?” If the 
finds that he did the act, he should be sentenced 
to an indefinite term, after which he should be 
studied psychiatrically and medically, to determine 
what treatment 
person, if that is possible, and wher« 


jury to 
the 
jury 


rehabilitate the 


this treatment 


can best be administered. If in prison, he should 
be sent there; if in an insane hospital or other 
institution, he should be sent such institution 
“The study of juvenile delinquency,” says Pro 
fessor Bruce’s summary, “strongly supports the 
theory that environment is the chief factor in the 
creation of the juvenile criminal.’ [he survey als 


disclosed an alarmin juvenile deli 


quency. The highest ratio wv found in the de 


teriorated areas adjacent to the Chicago “loop,” an 
area of transients, occupied largely by newcomers 


and “down and outs.” The ratio in this area was 
about 25 per cent, whereas in the outlying res 
dential districts, the rate, with few exceptions, was 
below 2 per cent 
Further evidence of the importance of envi 

ment in juvenile delinquency is the fact, shown by 
statistics gathered by the survey, that in more tha 
YO per cent of the cases, the act charged was ¢ ! 
mitted by two or more bo In other words, 
more than nine-tentl 1 le crimes are com 
mitted not by individuals, but by gangs As Pro 
fessor Bruce says, “The moral tone of a communit 
determines whether these g organizat : 


shall be Boy Scouts or hoodlun 
The indeterminate sentence and the 
Parole were also studied in the 
portant results. Both the indeterminate 
and the parole 
recognized as wise policy, not only in America 
‘T 3 


Board of 
survey, with im 
sentence 
m, says Protesso1 Br 
now 
but throughout the civilized worl 
Parole, he points out, under the present Illinois 
law, is made the real sen 
rather than the trial judge or jury, actually deter 





mines the period of confinement, so when it takes 
action after a prisoner has been convicted and 
sentenced, it is not, as publ pinion sometimes 
feels, an interloper interfering h the ( n 
of the trial judge Also, the ft-heard criticism 
that the Board is responsibl crime wave 





by turning hundreds of criminals loose on parole, 
is not borne out by statistics quoted in the report 


which show that the per cent of p1 ner 
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In 1927, says r Bruc 
Illinois legi lature i ne { 
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the ridiculously small legislative 
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radically wrong, however, in limit 

of the Board to the granting ar é 

roles, and in denying to it as a epel 
body the supervision of the parol i he 

been released from the penite i 
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RISING BAR ADMISSION REQUIREMENTS AND 
EVENING LAW STUDENTS 


Distribution of Students Among Different Types of Law Schools in New York 


Les Education | 


By 


ALFRED Z. 


igo and Boston Throws Light on Efficacy of Movement to Improve 
by Bar Admission Authorities and Standardizing Bodies 


REED* 


Foundation for the Advancement of Teaching 


hed in the Carnegie Founda- 
F \ Review of Legal Education for 
192 t student ttending law schools 
(including ‘Cam 
igo numbered, that autumn, 19,- 
total number of 
1 States. A sur- 
portant group of 
law schools, and 
rred in this respect 
1922, t siderable light upon the effi- 
e legal education by 
lardizing bodies 
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Unequal Pressure Exerted Upon the Law Schools 
| | t li favorable 

he reason that there is a 
t ressure that has 
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xerte l v scl ; in these three cities, 

e last eal his pressure is of two 
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7 he second type of pressure, 
far as rk Citv is concerned If law 
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years of college work or their equivalent as deter 
mined by examination, before beginning the study 
of law, came into full effect July 1, 1926. The re 
sultant increase in entrance requirements, by 
schools that had previously admitted high school 
graduates, affected virtually their entire attendance 
in the autumn of 1928. In addition, two law schools 
of the “mixed” type were induced to secure mem 


bership in the Association of American Law 
Schools, and approval by the Council on Legal 


Education, by instituting, at an even earlier date, 
this and other reforms, including an extension of 
their “part-time” (evening or late afternoon) cur 
riculum to cover four years 


Corresponding Differences in Number of Law 
Students 


Such being the influences operating in the three 
it is not surprising to find that during the 
last six years the increase in law students has been 
yreatest in New York and least in Chicago, with 
Boston occupying an intermediate position. What 
is remarkable is that the disparity, both actual and 
measured in percentages, should be as large as is 
revealed by Table I—an increase of over five thou 
sand, or over 100 per cent in New York, as against 
only a few hundreds, or fifteen per cent, in Chi 
cago.’ The figures are for the autumn of the years 
in question. For comparative purposes these are 
more dependable than the total attendance during 
the year, because of the complications produced by 
summer 


cities, 


| 


sessions. 


Varying Proportion of Evening Students in the 
Three Cities 

Even more significant is the relative increase 
in the number of part-time and of full-time students 
in the three cities. In New York, the number of 
those attending classroom sessions during the even- 
ing or late afternoon has increased in six years by 
140 per cent, as against an increase of 63 per cent 
among full-time students. This latter increase, 
moreover, is entirely in the morning or early after 
noon divisions of four “mixed” schools; an aggre- 
gate gain here, since 1922, of 94 per cent has been 
accompanied by a slight decrease in the number 
studying law at Columbia. In Boston, attendance 
at the three part-time schools has increased 69 per 
cent; at Harvard, 57 per cent; there has been a 
decrease of 28 per cent at the other full-time law 
school. In Chicago, on the contrary, there has 
been a decrease of 12 per cent in part-time students, 
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as against aggregate increases of 43 per cent at the 
two full-time schools, and of 150 per cent at the two 
full-time divisions of “mixed” law 

As a result of these very unequal rates of 
growth, not only has there | a change, in each 
city, in the proportion of students attending law 
schools of different types, but there is also a marked 
difference among the three cities, in this respect 
Comparison of Tables II and III, which analyze the 
attendance figures respectively of 1922 and of 1928, 
shows the following differences, among others.’ 
Whereas, in 1922, Chicago had the highest percent 
age of part-time students (67 per cent) of any of 
these three cities, in 1928 it had the lowest (51, as 
compared with 65 per cent in Boston and 70 per 
cent in New York), and a much larger proportion of 
these men than before were in schools maintaining a 
The students at 
full-time schools or divisions 
increased in Chicago 


schools 


een 


four-year course. percentage of 
tending low-entrance 
of mixed schools has greatly 
has greatly diminished in Boston, and has remained 
about the same in New York. Finally, the percent 
age of all Chicago law school students attending 
Northwestern University or the University of Chi 
cago has increased substantially (from 26 per cent 
to 32 per cent) ; the corresponding figures for Har 
vard show only a slight increase (from 24.1 to 25.6 
per cent of all students attending a law school in 
Boston or Cambridge); the Columbia figure 
decreased from 12% per cent to less than 6 per cent 
of all students situated in 
New York City 

It would be a great plain all dif 
ferences in the composition of the law student body 
of the three cities as due to the relative amount of 
pressure that has been exerted upon their schools 
New York City, in many matters, is a law unto 
itself. Boston is a state and state capitals 
normally contain more lawyers, and are a more fer 
tile field for law than other cities 
of similar full-time 


has 


atte nding law schools 


mistake to ¢ 


capital, 


school activities, 


size. The four high-entrance 


law schools—Harvard, Columbia, Northwestern 
and the University of Chicago—operate on a plane 
which has thus far rendered them virtually immune 
to pressure at the hands either of bar admission o1 


of standardizing authorities \t the same time, the 


size of their student bodies is influenced by their 
tuition charges, their relative appeal to students 
from other cities and states, the extent to which 
they deliberately curtail attendance as an aid to 


more efficient instruction, and the increasing intet 
est which many of their teachers display in the cul 
tivation of legal scholarship and the reform of law 


rather than the immediate training of practicing 
lawyers. In the presence of these and other vary 
ing factors, one cannot assume that New York’s 


recent increase in bat 
to general education will in the 


few years produce results closely resembling those 


admission requirements as 
course of the next 


that have occurred in Chicago; nor that similar 
action by Massachusetts would similarly affect 
Boston schools, with anything like mathematical 


every allowance is made, the 
testimony as to what can 


courts, bat 


precision. Yet when 
figures provide impressive 
be effected by the united efforts of 
examiners, and bar associations 


Evening Students Everywhere Still in the Majority 


owever, to understand 
accomplishment as it 


It is as important, | 
clearly the limitations of th 
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is to appreciate its extent. What has occurre 
Chicago has been a very decided shift from 
time into full-time study; and, incidentally t 

a shift among part-time students from three 
law schools into the four-year division f “mixe 
schools, members of the Association of Amet 


Law Schools and approved by the Council on Le 
Education. This outcome will undoubtedly be ws 


comed by those who have been responsible for tl 
increased standards Yet of at least equal 

nificance are two further facts which the figures d 
close. Chicago part-time law schools or div 


in spite of the six-year drop, both actual and ri 
tive, in their student attendance, still cor 
than half of the total number of | 
the city; and, of the remainder, a substantial a 


an increasing proportion are found, not in the 


high-entrance full-time schools, but in the mort 
divisions of the two “mixed” law school Approx 
mately one-third of the young men and men wl 
are studying law in Chicago to-day are in sch 
whose sessions are conducted entirely in the « 
ning or late afternoon; another third are in “mix¢ 
schools, where they are almost equal y divided | 
tween morning and evening divisions; the rema 
ing third are in the law schools of Northwes 
['niversity and the University of Chicag wh 


offer full-time work only 


Types of Students Taking the Illinois Bar 


Examination 

This must not be construed t 
graduates of these three types of law sch 
now entering the Chicago bar in approximatel 
equal proportions \nalysis of data kindly supph 
by the State Board of Law Examine reveals tl 
Northwestern University and the niversity 
Chicago, in spite of their being attended, to a mu 
greater extent than the other local schools, | 
students who intend to practise outside of the stat 
contributed 38 per cent of all applicants fro 
Chicago law schools who took the Illinois bar es 
amination in July, 1928, and 46 per cent of th 
who were successful Include applicant vho s¢ 
cured their preparation outside of Chicago, and t 
total figures for this examination are as appeat 
Table IV. 

his table shows that forty pe! nt of all su 
cessful candidates in the Illinois bar examinati 
of July, 1928, were products of either part-time 
ot “mixed” schools, situated anywhere in 
United States. It is impossible on this, or on a 
other basis, to calculate with any ecision wh 
was the corresponding percentag: f newly a 
mitted lawyers who intended to practise in Chicag 
rather than in the state at large Presumal 
however, the figure would be larger than tl 
though smaller than the proportion of Chicago la 
school students (two-thirds) ere sh 
above to be attending schools of this descripti 


Probable Change of Attitude Toward Evening 
Law Schools 


Whatever be the precis¢ 
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present annual increment in Chicas iW 


received its training in part-time law sche 


it is clearly very considerable. 
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luce a istrative check that has been’ served there, and will doubtless serve elsewhere, to 
1 cony ther states for the purpose of accomplish two ends: materially to reduce the num 
enting ¢ i if, namely, appli- ber of evening law school students, and at the same 
hould r with the Board time to improve their quality. The limit, however, 
} } P . one ¢ sducati e ie . ° 4s 
ley na general education, of practicable, and perhaps of desirable, restriction 
} the eo} tom sti law 7" > Vor 7 . ‘ 7 ah 
—— = tudy ‘ne — ngure by this method has now been nearly reached. The 
sti rther > period aw ¢ . : 
Ps = it the period Of :AW  broblem of the future is not so much how to dis- 
for e students were to be extended — : Pa ; aay 
Meh ay courage students from attending night law schools 
ir yea s most unlikely, however, that , 
> as : , as it is how to make these necessary and important 
seque ent of the rules, that would ae ’ . 
, ‘e - social institutions serve their purpose better than 
ictica present state of public or of he | - TI ' 
Ssic would serve to eliminate the the est ot them do now. 1ey ena le an element 
n as an important agency in the that is unable to attend our better full-time law 
iting of 1 legal profession in Chicago, in schools to secure admission into the legal profes- 
n, O1 York sion ; and this is as it should be. But with the con- 
[To ce Our present system of legal edu- tinued improvement of all law schools, the policy 
nd to the bar, viewed as a whole, of encouraging those that operate primarily for the 
it be rega s satisfactory, yet is constantly benefit of self-supporting students to resemble their 
vins ( il. to which attention has re- full-time brethren as closely as they can carries 
iZ -_ = m 5 . : ° . : 

5 bee has been a tendency for the with it one inevitable consequence. Part-time law 
s of o1 es to be submerged by the schools are thereby condemned in perpetuity to 
easing | é ince evening law occupy the tail of the procession. They, and those 

Is | ly points the way to one kind _ that believe in them, will not permanently acquiesce 
emeé be effectively applied. In- in their treatment as second-rate left-overs in out 
ence 1 entra requirements has American scheme of educational development. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to B: 
Mention of Interesting and Significant Contributions Appearing in thi 
Current Legal Periodicals 


Among Recent Books 


HE Law of Building and e Restriciious in considered an absolute right, court 

Pennsylvama by Spence rut n New Yorl favor on restrictio1 n this rioht 
syivama, \ pencet I OTK avor on restrictions on this rignt 

ar ar " mit , | td QD ; 1; ‘ +} : sé . 

Clark Boardman Compa , 1928. Pp. xliv, during the same times, “contract 

292 R ] R trict? ] | | 

323 suilding Restrictions 1 e a fascinating sub- word; a contract was the foundat 

ject. Not so much, perhaps, per se If re declared to be t t | 

‘ 


disclose general social and pol ul ci vas the dilemma Her: 





the ages. ibsolute right of prop 

As used by and known to the present generation, lated; at the same time, these violat re 
and as imposed by private persons, private agreements on contracts (/ue faire? 
and covenants, they are of rather modern origin, Che courts overcame the difficu saving 
mostly dating from the inception of the “industrial restrictions were not favored by th 
age” and the rapid growth of cities Prior to that Same time, if the contracts establishin 
time, not much is heard about them, but they existed nd explicit, | the restrictions we 





just the same, the difference being that in autocratic Unreasonable or against public poli 








and oligarchic times no agreement was needed If entrorce ' 
the lord did not want a pig-sty, or a tannery, or a cop [hese dicta salved the in 
persmith’s shop right under his vindows, he simply of the judges, bu themselves s 
forbade the establishment or maintenance thereof, and restriction would have to be taker 
that settled it Chese wriginal restrictions 
Many or most, perhaps all, of the many restri against what is generally underst 
tions in the use of land whi e now consider as in closely built up neighborhoods, u 


cidents to the various kinds of tenure, or to the vary and in addition they provided agait 
ing nature of the di nd al 
as restrictions impos¢ bi rdet the lords or by ind are beneficial 





mutual covenants among the llagers; the old form There in old saying that 1f " 








of community ownership was founded upon restric to get hol f the tip of one ot 
tions. Yes, it may be said that the whole of the feudal soon have possession of the whol 
system and most of the tenures known since the time strictions d themselves 
of the Carolings originated a 1 were intended as levil of t d We now 
restrictions devised to curb tl irchy arising fron suburban settlements, where the 
the allodial system of land ownershiy or four full pages of restrictions, ¢ 
And we see that. as soon as the autocratic systems ute directior tt only about wl 
of government commenced to crumble, the claim to occupied on the lots bought, what 
an “absolute right of propert reasserted itself, with and garages shall set back fron 
the consequent anarchy in the | g out of land, u xcupy the houses, etc., bt ul 
thereof and building thereon » that, even while t may tence t or no é 
- “a : 


individualistic view remain prenk it became nec nign Mis hrt ery may be allowe 
essary to find somé¢ Va\ yt circumscribing and cur plans TO! » use must St UN 


ing the anarchistic tendencies of land owners proved Dy so! ody else Whatever 














Very little could be do egislation. Interfer restrictions and conditions may be ther re 
ence by the public authorities would have been co heir ettect is that the owns f t 
sidered an usurpation, a violation of the principle that the owner in the accepted m« 
no man-should be depriv f | property except i sinks dow1 ( licet \ 
case of public necessity 1 the sainst a full cor tion—to live S pro] 
sideration only lictated to h y strangers 
But, as nois ll-smellit iting manutactories yf the manifestations of ger 
sprang up, it became necessat especially considering standardizat Not only autor 
the then existing gienic regulations, to find som ther mecha | appliances mus 
way of protecting t least the more affluent members this 1s ali the good), but ‘what _ 'S 
of society from com: n nu ces and to give them ve shall ; and wherewit!l 
a chance to lead a tolerably healthy and peaceful ex selves” is ¢ g ler the same 1 
istence. Hence the inv bui ng and use restrictions very vw has its day, and w 
which sprang up in most countries from and after the ts place knows it no more his 
vear 1800, the s lled “‘villa restrictions” of cot strictions 1s \ bloom : 
tinental Europe there are signs that its day is nearing é 
\s long as the extrem dualistic view re Che extreme individualist 


mained 
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society, and 
towards 


the poor per 


nly rights but duties 


the s, because they cannot 
ngs r modern building 

p hence the zon- 

c » effect in so many places 
< ‘ private contracts 
ecause these are bound to be hap- 
le and arbitrary, and if 


me they will pro- 


use anarchy, which no court will be 
} . | 

~ ve nave known 

125 years | e in the main been 


a gap which 


her suddenly and which, at the 
led therwise. but thei day 1S 
verreaching them- 

em seemingly lying awake 


which might be 
y yn the multitude 
nt, and partly and mainly because 
r that city and town planning, 





F regulation are its job, and that 
things be complished in a toler- 


tical and uniform manner. 
privately imposed 
ctions are with us and will re 
st of them run “for- 

ldition, however far pub- 

l use may go, 

pecial cases requiring 


ontinue to be im- 


ppreciation and 
“vr m Pennsylvania lawyers but from 
United States, for 
use restric- 


ok he has writ- 





ner ot eation re- 
confused and con- 

SI t usual wavy of treating a legal 

el c IT al t! I to collate a mass 
syllal ter d from the reports and 
much help in 
understanding of 


g ew understanding 


ical guide to 





ast performance, 
rictions, but of much 
t it es not connne itself 


e lata it also undertakes 





msi t Ja, to blast a new road along 
le st learning ma proceed with the 

leads somewhere, that law, its 
remain a march- 
the forms, 
by unbreakable 
human and 
courts 


el Li mnastics, 


clone nad d ta of 
he most potent and important, 


what has en reached, but 
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we were taught that Erasmus had made the foundation 
of scholasticism crumble, and that Bacon had demol 
ished the edifice. Those among us who took up the 
study of law or theology found at once that this was 
not so, that both law and theology still reasoned schol 
astically and had to do it, so long as they continued to 
build on mentally binding and compelling dogmas 

\ll expositions of law to this day are scholastic 
in so far as they continue to build exclusively on prec 
edents, and so is the case in our law where—in prin 
ciple at least—each single decision (and opinion) by 
any court becomes and remains a binding precedent 
until overruled in due course. 

We even retain the same forms for our argu- 
ments as were used in the disputation societies of the 
students of the sixteenth and seventeenth centuries, 
by which they proved quod Petrus Decanus gallus sit, 
and other such absurdities. By rule of court we must 
prepare our briefs and paper-books so as to conform 
forms. They must con- 
he question involved (Demonstrabo); the 
Posito); the Argument (Arguo) and _ the 
prayer (Ergo), and, if we desire to do so, we may 
add our Quod erat demonstrandum. 

Mr. Erwin’s book is chemically free from all 

He proceeds in a perfectly natural way, con- 
cludes in a natural way, and even if he, by reason of 
the survival of certain old canonical hairsplittings in- 
corporated in the common law, is compelled to treat of 
such things as base fees, preceding and subsequent 
conditions, covenants running with the land, the stat- 
ute of frauds, etc., he is not blinded by them and does 
not look upon them as the acme of refinement of the 
human mind and reason. He knows that all rights run 
ad diem, which “dies” may be now, later or 
and that of all the divisions of servitudes 
none are of value but that between positive (visible, 
apparent, invisible, non-apparent) and negative servi 
tudes 

lhe book embodies the results of what must have 
been a very great amount of study, effort and labor, 
shows how conscientiously, intelligently and suc 
y these have been pursued. 

There are quite a number of subjects within our 
law needing unraveling and exposition by a man not 
hidebound in tradition and obsolete theories. 

May Mr. Erwin see his way clear to take up some 


of them, and may he have followers. 
AXEI 


to fixed scholastic rules and 
tain: 


facts 


this 
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eternity, 


and 


cessful 
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Philadelphia 


A Manual of Tuberculosis Legislation, by James 
\. Tobey, 1928. New York: National Tuberculosis 
\ssociation. Pp. 86.—This is a comprehensive history 
of all of the important legal aspects of community con 
trol of human tuberculosis. It is a simple, careful 
and systematic statement of the important points that 


have been covered by state laws from 1893, when the 
first legal step was taken, up to and including the leg 


islative work on this subject for the year 1927. Per- 
haps its greatest value is in its brief but careful criti 
cism of typical state laws and the tabulations of what 
in the light of experience has been shown to be the 
essential features of a modern health law for the 
control of tuberculosis. 

Tuberculosis continues to be one of the problems 
of the greatest social and economic importance. The 
National \ssociation has done a great 
community service in making Dr. Tobey’s manual 


Tuberculosis 
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courts and judges, but Mr. Norton’s conclusions can 
not be brushed aside nor gainsaid. 

Every lawyer should read this book and it is pre 
dicted that after reading he will plead guilty to more 
or less illiteracy of constitutional law and be genuinely 
alarmed over the trend of judicial interpretation. 

Whether every lawyer reads this work or not, M1 
Norton has rendered valuable his country 
and earned the gratitude of lovers of liberty. 

The bench should read “Losing Liberty Judicially” 
and, reading with open minds, if not agreeing with the 
author, should be grateful for the presentment made 

Lorin C, CoLiins. 


service to 


Chicago. 

Lawyers Directory for 1920. Forty-seventh year. 
Philadelphia: Sharp & Alleman Co. Pp. 301, 1467 

The American Bar, edited and prepared by James 
Clark Fifield, 1928. Minneapolis: The James C. Fi- 
held Co Pp 1214. 

Standard Legal Directory. Vol. 
York: Standard Legal Directory Co 


10, 1929. New 
Pp. 426, 79, 111. 

The first thing to be noted in regard to the three 
books listed above is that they are all selective lists. 
That is, in their several ways, they attempt to supply 
the needs of the lawyer who is looking for reliable 
correspondents in other cities and states. They do 
not make any attempt to invade the field of the direc 
tory which claims to furnish a complete list, with ad- 
dresses, of all the lawyers in the country. They may 
furnish little or no help to the lawyer who has the name 
of an attorney in a distant city and needs to verify his 
address 

The success and continuance of the three books here 

especially mentioned depends, in the final analysis, upon 
the scrupulousness and care with which the publishers 
select the names listed. There is evidence that every 
effort is made to protect the subscribers by restricting 
these lists to practicioners of recognized professional 
standing and of undoubted financial responsibility 

The first two of these directories indicate when 
attorneys or members of the firms listed are members 
of the American Bar Association. All of the books 
state whether the practice of those mentioned is gen- 
eral or special or both; and in what specializing 

The Sharp & Alleman apparently lists more 
smaller places than the other two, frequently 
giving a cross-reference to the nearest city, where the 
name of a reliable attorney is given. All three give in 
many cases the names of the banks, corporations and 
other public bodies for which the attorneys named serve 
as counsel 

It is pleasant to remark that all three of these di- 
rectories include Canada. Sharp & Alleman and 
Standard add lists of attorneys in foreign cities who 
will act as foreign correspondents 

The Fifield seems to give the fullest information 
about the names mentioned. It strikes one as a legal 
“Who’s Who” geographically arranged. It has the 
largest pages of the three and while its quarto size 
limits it to desk use its heavy-face type and the gen 
erous use of lead make it particularly easy to consult 

Of the nearly eighteen hundred pages of Sharp 
and Alleman, the directory proper occupies only about 
three hundred. Part II gives a synopsis of the in- 
heritance tax laws and procedure of the several states 
Part III of laws and_ the 
calendars of the various courts. The digest of the laws 
of each state is prepared by a local firm whose name is 
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the work which in modern times would be distrib- 
uted among subordinates. He was chief-executive, 
chief-engineer, head of the treasury, chief-priest, 
and supreme judge as occasion demanded. His 
agents and secretaries were personal employees or 
slaves in complete subservience to him. Of all the 
officials in his realm only the vassal-kings retained 
anything like the power of independent action. 

Numerous letters,® besides the code itself, re- 
veal the operations of the Babylonian government, 
the social conditions of the times, as well as the in 
dustrial activities. These letters probably were dic 
tated to secretaries by the great king. They were 
written in cuneiform on clay-tablets as small as 
they could conveniently be, then covered with a 
sprinkling of sand and wrapped in clay-envelopes, 
baked hard in an oven, and finally delivered to 
letter-carriers. The letters represent Hammurabi 
directing the collection of temple-revenues, the care 
of the royal flocks and herds, the audit of accounts, 
the regulation of food-supplies, shipping and other 
transport, labor on public roads, the settlement of 
questions about debts and loans, and numerous 
other matters of greater or less importance. He 
carried on an extensive diplomatic correspondence 
with his governors and vassal-kings. 

In the administration of justice Hammurabi 
was more equitable than would be expected in view 
of his opportunity to be otherwise. As far as pos- 
sible he made himself accessible to all. He went so 
far in his effort to be fair and just as, for example, 
to enforce a merchant’s claim against that of a city- 
governor. He dealt with bribery promptly. He was 
severe against money-lenders. He sent out instruc- 
tions explaining how specific cases were to be tried. 
In cases involving large sums in debts and loans he 
ordered that the parties should be sent to Babylon, 
giving instructions that they should be guarded. 
The cases coming under the forms of legal pro- 
cedure were essentially civil cases only. Criminal 
cases were dealt with in such a summary manner 
that the process could hardly be graced with the 
term “legal procedure.” 

In the second year of his reign Hammurabi be- 
gan the reforms which culminated toward the close 
of his career in the promulgation of his code. No 
code of laws is ever strictly a new invention. The 
greatest historical significance of Hammurabi’s code 
lies in the fact that it portrays customs which had 
prevailed among the Babylonians for several gen- 
erations before his time. His contribution to juris- 
prudence consisted in transforming a chaotic mass 
of customs into something like an orderly sys- 
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tem. Much that had been meaningless in the old 
customary law was either brought into workable re- 
led. Undoubtedly, 


rest or else discarde 


lation to the 
the law-giver introduced into the code his own rul 
ings and enactments which as a result of experience 
in the administration of justice seemed 
to improve and supplement the old customs 
siderations of the gods and religious institutions of 

imply that the 


districts other than 


necessary 
Con- 


code contains parts of the customary law of these 
other districts. 
The monument depicting Hammurabi’s code 


was unearthed at the A Susa during De- 
cember, 1901, and January, 1902, by J. de Morgan 
“There are many reasons for believing that this 
Code of Laws was published in many places.”* That 
there were several copies of the code is shown by 
the existence of fragments of duplicates, many of 
which were found bef i very of the fuller 
text. The British Museum contains a number of 
fragments of an Syri prepared by 
scribes of Assurbanipal (668-626 B. C.). The text 
of several fragments of late Babylonian copies is in 
the Berlin Museum 
widely published and used long after 
time. The discovery of the monument bearing « 
its front and back nearly all of t 
tended modern 
(2500-2000 B. ( 
The copy of 
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ancient Babylon 


the code found by de Morgan was 


engraved on three large fragments of a block of 
black diorite, which when fitted together formed a 
stele about eight feet high and about six feet wide 


at the bottom and tapering to about five and one- 
half feet wide at the top. On the upper front sur- 
face a sculptured bas-relief represents Hammurabi 
receiving his law from the seated sun-god Shamash. 
This bas-relief is about two and one-half feet high 
and about two feet wide. The Semitic inscription 
in cuneiform begins elow the sculp- 
tured figures. The in parallel col- 
umns, each written belt the curved 
surface of the stele. On surface sixteen 
of the original twenty-one columns are preserved, 
five apparently having been cut off by an Elamite 
conqueror. the reverse surface twenty-eight 
columns® are preserved, with only a few breaks. It 
is estimated that originally there were forty-nine 
columns, four thousand about eight thou- 
sand words,® and that there remain forty-four 
columns, three thousand, six hundred and fifty-four 


immediately |] 
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lines, and about seven thousand, three hundred 
words. Needless to say, this is one of the longest 
written records of so remote a time—four thousand 


years ago! 

The code of Hammurabi is ially a civil 
code. Compensation to the injured party paid by 
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the agencies of religion; this practice helped t 
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pone the rise of public law. 


treating certain acts as offenses against the ¢g 
which, therefore, contaminated the comn t 
ried with it the motive merely to appease the 
of the gods and to remove their displeasur« 
flicting punishment upon the guilty part 
such conceptions, the court only indirectly s 
the interests of the State, for the State 
garded as a party in the cases. 

The essentially civil character of the cod 
pears in provisions which not only required 
pensation as a form of punishment, but ist 


l the chief means of se 


justice. For example, if an aristocrat should d 

a result of a blow struck unintentiona the 
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rank, they shall knock out his tooth.” But 

“Tf one knock out a tooth of a freeman, he shal 
one-third mana of silver.” 

Class-legislation is a feature of the code. T! 
were three distinct social classes, the highest 
comprising the aristocrats, or nearly all of the fré 
born citizens. Potters, tailors, 
penters, and builders, who were paid a daily 
but still belonged to old trade guilds, were 
class. But veterinary surgeons 
branders"’ were n A man was a! 
ficer,” and so at least temporarily in this class 
performing military service. 

The next highest social class was made uj 
the common people They were not 
poor, for they possessed goods and slaves. TI 
had no special association with the courts, exc: 


stone-« 


physicians, 
ot so classed 


necessali 


as they were summoned to answer charges broug 
against them. The code held this class, in comy 
son with the highest class, liable to smaller com 

sation for injuries inflicted and subject to less seve 


penalties for the more serious criminal offens« 
The “commoner” made a smaller offering in t 
temple. He seems to have been obliged to serve 
the army. 

The third class was a numerous body of sla\ 
A considerable portion of the code provides for t 
recovery of runaway slaves, for the punishment 
failures to return slaves to their rightful owners 
for mutilations of the brands of slaves, and for 
punishment of the runaway slaves themselves. Si 
extensive consideration of the status of slaves s 


nifies that, since they were naturally not satisf 
with their lot, some difficulties were experience: 
only in maintaining the institution of slavery, 
also in maintaining the status of slaves as ch: 
They could be sold or pledged as securities 
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the code and the courts. 
The keepers of beer-shops, usually women, were 
not to sell above the lawful price and were other- 
wise restrained on pain of death for violation. The 
physician did not enjoy a high standing; he was 
never an aristocrat. The fee for a successful sur- 
gical operation was fixed by law, and the failure to 
succeed in a case was severely dealt with, even to 
the point of cutting off the offender’s hands so as 
to prevent repetition of such failure. The veterinary 
surgeon, the brander who was frequently also a 
barber, and the builder were treated similarly. For 
example, the builder’s fee was fixed by law, and his 
bad workmanship was punishable if it led to dam- 
age. He had to make good any loss, and repair at 
his own expense. If any personal injury was in- 
curred by anyone, as, for example, by the collapse 
of one of the buildings or boats he had built, the 
builder had to suffer in a like manner, even to his 
own death in case the owner was killed, or his son’s 
death in case the owner’s son was killed, It is clear 
that property-owners were expected to take no 
risks. 

Agriculture was also protected and regulated 
by law. Some land was regarded as private prop- 
erty, though subject to its owner’s duty to the State 
\ tax was levied upon the crop in proportion to its 
amount. Land was sometimes given to a farmer to 
reclaim. For neglect to reclaim such land during 
a period of three years the penalty was that in the 
fourth year the farmer was to put it into a good 
state of cultivation, pay a legally prescribed sum as 
rental, and return it to its original owner. Rents 
for land, other methods of land-tenure, and the con- 
duct of the farmers’ business were fixed by law. 

The Babylonian land-owners were often in need 
of ready money in spite of their great harvests. 
Floods often destroyed their crops. The land- 
owner who had borrowed and had his crops de- 
stroyed by flood could postpone payment of the 
principal and pay no interest for a year. In no 
case could a money-lender take the crop in pay- 
ment of a loan. Money-lenders were forbidden 
to speculate in “futures.” Floods had to be provided 
against by an elaborate system of ditches and can- 
als. Yet in the summer irrigation was necessary. 
A man was held responsible for the loss in case his 
dike broke as a result of his neglect; all his posses- 
sions could be sold, if necessary, to cover the dam- 
ages. Wages or hire were fixed by the code, such, 
for example, as the hire for the harvester, the la- 
borer, a wagon with its driver, a working ox, or an 
ox for threshing. The care of the hired animals was 
strictly guarded 

Vast flocks and herds were owned by individ- 
uals, and the code states definite wages for herds- 
men and shepherds. These latter were held respon- 
sible for loss in the flocks or herds, except, as in the 
case of working animals, loss caused by a god,”* in 
which event the loss was the owner’s. Other re- 
sponsibilities of the herdsmen and shepherds were 
specified. In all cases carelessness made the guilty 
parties liable to compensations and refunds, as, for 
example, embezzlement was punishable by repaying 
tenfold. Obviously the owner’s ran no risks. 

The shipping trade of Hammurabi’s empire was 
large. Canal-boats, at least, were numerous. Com- 
merce and fishing along the waterways were exten- 
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guarantee as to its fitnes if a ship proved defec 
tive within the year 1 to replace it 
with a sound ship. The was boatmen, as well 
as the hire of passenget freight-ships 
were prescribed by too, were 


responsible for 1OSSes, to careless 


A great deal of busin lone by caravan, 
yuntries. The 


ness. 
as well as by ship, 
code refers to captives ried away from 
Babylonia, who were ought abroad by 

dealers and brought ba Slaves were sold and 


transported abroad. Cons! nts of gold, silver, 


slav e 


jewels, or portable treasu ‘1 a man resident 
abroad were protected legislation. The 
carrier had to deliver the goods or els« 
their value. Other regulated this 
phase of foreign comm 
posit were features of commerce, especia 
ling grain. The storage of co was particularly 
dealt with, even to the pou letermining ware 
housemen’s responsibilities 

Much is said in other sour Ci rning in 
terest on money. Bi le states no more than 
that interest had to be returned with borrowed 
sums. Loans were frequent at harvest-time to en 
able farmers to pay thei irvesters. Such debt 
ors could pay with grain, acco! g¢ to the royal 
exchange value; and credito ould not refuse to 
take goods in liquidatiot But debts might 
lead to various forms of r¢ aint. all of 
of a man who 
y, for ex 

' 


pay fivefold 


yusing and de 
y in hand 


11 
i} 


which were 
determined by the code 
incurred debt to the 

ample, through the | 

not pay, he was sold ill his goods and 
claimants shared the proceeds. The code does not 
deal with sale, except to f sale of benefices 
and to provide the poss! lemanding back 


sulting 
likes, and could 


the 


the sale-price of a slave 


undisclosed de 
fect. 
ten years, rents were S] 
of rent usually had 
advance. 

Marriage and famil 
lated by a large portion of the cod Both dowries and 
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An analysis of this structure reveals the age as one 
of transition. 

At intervals during the millennium following 
its promulgation, the old Babylonian code figured 
in the administration of justice in Babylonia and 
\ssyria. The Elamites seem to have carried to 
a the stele that was found in 1902,” and the 
fact that they removed five columns of the writing 
as though to repudiate that portion of the law sug- 
gests that they regarded the monument with more 
than antiquarian interest. The existence of dupli 
cate fragments of monuments similar to the one 
found at Susa presents evidence of the wide use 
of the code in later times. The Assyrian scribes, 
more than a thousand years after Hammurabi, 
were making copies of his law and writing com- 
mentaries upon it. There are those who believe 
that elements of the Hammurabic law found their 
way into the law of the Romans. At any rate, the 
millennium during which the Twelve Tables were 
cited by Roman courts followed fast upon that 
during which Hammurabi’s was cited by 
numerous courts of Asia. 


20. Scholars base the assumption that Elamites 
the fact that it was found in what had been 


Susa 


code 


defaced the stele 
their country 


Department’s Anti-Trust Expert Appointed 


Members who attended the Buffalo meeting of 
the Association will recall John Lord O'Brian of 
that city as one of the most active and indefatig- 
able of hosts and also as one of the most pleas- 
ing speakers at the annual dinner. They will 
therefore be particularly interested in the announce- 
ment by Attorney General William D. Mitchell that 
he has been appointed Assistant to the Attorney 
General, in charge of anti-trust cases, succeeding 
Col. William J. Donovan, who retired on March 4 
The announcement states that the new appointee 
has already represented the United States in a num- 
ber of anti-trust cases, including U. S. vs. Eastman 
Kodak Co., U. S. vs. New Departure, U. S. vs 
LaMar, Von Rintelin et al. It adds that “Mr 
O’Brian is a seasoned lawyer of high reputation 
and wide experience. He was not a candidate for 
the position, but has consented to accept the post 
at the request of the President and the Attorney 
General. In this respect he is like Charles Evans 
Hughes, Jr., who was not a candidate for the post 
of Solicitor General, to which he was nominated.” 


High Cost of Heart Balm 


“Amounts sued for, as well as the judgments recovered, in 
marriage promise cases have tended substantially to increase 
during the past ten or fifteen years. In the gay ’90s $10,000 
was, by comparison, a very large award in a breach of promise 
action, and the case of Campbell vs. Arbuckle, decided in New 
York in 1889, in which a verdict for $45,000 was sustained, 
attracted wide attention both for the liberality of the verdict 
and because it was allowed upon the theory that the amount 
was 4'4 per cent of the defendant's total estate. The damages 
claimed were $250,000. Within recent years a female plaintiff 
in a breach of promise case who demands less than half a 
million dollars for heart balm is rare indeed. And juries have 
rendered some very large verdicts which have been, in whole 
or part, sustained by the courts. About ten years ago a jury 
in Brooklyn awarded a disappointed woman plaintiff, 29 years 
old, $225,000 damages against a reluctant fiance of 84 years of 
age. This verdict was reduced by Justice Cropsey of the New 
York Supreme Court to $125,000. The wealth of the aged 
defendant in this case was reputed to be from $15,000,000 to 
$20,000,000, so the percentage rule of the Arbuckle decision 
was not applied."—New York Times. 
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HE Bankru; Committees of the Associa it worth while for such trust com; 
tion of the Bar of the City of New York, and take the relief thought to be needed in ban! 
of the New York County Bar Association, are administrations. Such an incentive t 
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now seemingly in accord on the subject of the ap- sation will undoubtedly make it nec« 
’ t 


pointment of official receivers in hasdaeiaie and it like financial institutions to take \ 
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has been suggested that possibly the American Bar ures at Washington so as not to sta 
‘Association may adopt the same attitude in the be excluded from this profitable bu 
matter. I note the appointment in the Southern undo this judicial bankruptcy legislati 
District of New York of trust company as a In my opinion, the bankrupt¢ Lv 
standing receiver in all bi inkrupt tcy cases, and it has enacted is fundamentally sound, with 
been suggested that like appointments of standing necessity of a few procedural amendments 
receivers be made in other Districts. be, however, kept in mind that n LW 

I gather from the news columns generally that properly administered unless the pet 
all of this turmoil and fresh attacks upon bank- to execute the law do so impartiall 
ruptcy administrations, culminating in these sug favoritism. The error ascertained in conn: 
gestions for the creation of official receivers, were the present bankruptcy law from observat 
occasioned by the delinquency of a certain receiver investigation made is not by reason of any d 
in New York who, in some manner, became a regu- jn the substantive phases of the law, but rat 

lar appointee of the Court. from the procedural standpoint. 

. The appointment of trust companies as re- It seems that the Court considers that 
ceivers in bankruptcy would appear to indicate that pointing receivers in bankruptcy the discret 
the Courts have concluded that flesh and blood re- placed in the Judges may be arbitr xe! 
ceivers can no longer be trusted, and that in arti by adopting as a policy the rejection of sugg 
ficial entities alone can be found the necessary at- from creditors, the parties in interest 
tributes of incorruptibility receivers, and the naming of persons of their 

The first thought which I have to advance in choosing, even to the extent that the sam: 
opposition to the creation of the office of official vidual trust company may be appointed in « 
receiver is that the bankruptcy law and the adminis- case, resulting thereby in the creation of what 
tration thereunder should not be indicted merely be practically conceded to be an official rex 
because conditions as disclosed in certain jurisdic- This, in my opinion, is not a proper sound 
tions have brought about a criticism of the adminis- struction of the anieeies Act. It is, in fact 
tration of a bankrupt’s estate my judgment, judicial legislation. It is the 

The appointment of trust companies as official tion of an official office not provided for by 
receivers would not, in my judgment, solve any of Bankruptcy Act. 
the problems which may be involved. It must be The sections of the Act which we should ! 
conceded, of course, that such trust companies will in mind in considering these questions are: S 
be required to employ ordinary humans to do the tion 2 (3) and Section 3 (e). These sections 
real work. It may, however, be suggested that at be read in conjunction with Section 69, which 1 
least such official receivers will not abscond. While vides that on satisfactory proof that a bankrupt 
I will concede that the moneys of a bankrupt’s es- neglected, or is neglecting, his property, the ( 

find a safe resting-place in the vaults of may issue a warrant to the Marshal seize 


tate will 

















such trust companies, I am not prepared to con hold it, but the applicant is required to giv: 
cede that bankruptcy administrations by such com indemnifying bond to the bankrupt t é 
panies present other advantages over the adminis such seizure was wrongfully obtained. Ot 
trations as usually conducted. Questions might be tions which are pertinent to this discus 
propounded to this effect: Will such trust com Section 30, under which the Court ol 

panies render their services for less than the statu to provide rules, forms, and orders Si 
tory fees, and will their attorneys seek a lower com- (15). These sections are the only pr 

pensation than usually allowed for work of like Bankruptcy Act from which the Court derives 
character? I think not. In fact, it will be observed power to make orders, issue process, and enter s 
that it is proposed to double the amount of com- judgments which are not specifically provided 

) the receivers, so as to make in other provisions of the Act. The Supreme ( 
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acts such creditors may become liable, if the person 
appointed proves incompetent and causes damage 
for which the petitioning creditors must pay. !t 
is therefore submitted that the petitioning creditors, 
and not the Judge, should be entitled to name the 
receiver who is to be appointed, subject, of course, 
to the Judge’s disapproving of their selection for 
good cause shown but again permitting them to 
suggest another person until one is finally approved 
of and appointed by the Judge. 

Bankruptcy proceedings must be regarded as 
civil proceedings with two parties, the bankrupt on 
one side and his creditors on the other side. There 
fore, a proper solution of any of the abuses which 
have grown up in the administration of the bank 
ruptcy law may be found not in an attempt to take 
away from the creditors the control of the adminis 
tration of their debtor’s assets, but conversely the 
responsibility should be entirely shifted to them, 
including the choice of the person who is to ad 
minister the assets and the expenses incurred dur 
ing such administration, 

The provisions of Section 2 (3) are very plain 
that receivers should be appointed only when abso 
lutely necessary. If these provisions are strictly 
enforced the abuses complained of will mostly 
vanish. Receivers are frequently appointed where 
only a custodian is needed or where an order plac 
ing the United States Marshal in charge of the 
property until the creditors choose a trustee would 
be proper. 

In line with my suggestion that the person ap 
pointed receiver, when necessary, should be named 
by the petitioning creditors, the persons who have 
initiated the proceedings and therefore obviously 
most interested, there is one improvement which 
can be made so as to safeguard the interests of 
others, and that is that the petitioning creditors’ 
bond, when posted, should not stand only as an in- 
demnity to the bankrupt, but also to his estate in 
bankruptcy or any of the creditors thereof, for 
losses or damages which might be sustained by 
reason of a collusive receivership proceeding. The 
details of such legislation need not be dwelt upon. 
It is a matter of phraseology of the Statute so that 
indemnity may accrue to all the persons who may 
be injured, and not only restricted to the bankrupt, 
who probably may be acting in a collusive arrange- 
ment with certain petitioning creditors and there 
fore would not involve them or their surety in any 
liability. 

The suggestion of an official receiver, I ob- 
serve, contemplates that all trustees shall be done 
away with, and that upon the filing of a petition the 
receiver shall forthwith be appointed. I am at loss 
to understand how this suggestion is helpful, as 
the Bankruptcy Act now provides that an affirm- 
ative showing must be made that it is absolutely 
necessary for the appointment of a receiver. The 
present suggestion would do away with the neces- 
sity of such showing, but would immediately tax 
upon the assets of the bankrupt, which would 
ordinarily be subject to distribution to creditors, 
this double compensation, so as to make the job 
attractive to proper institutions or persons. In my 
opinion, the only way efficiency can be obtained in 
the administration of a bankrupt’s estate, either 
through a receiver or a trustee, is by reason of the 
interest which the parties have in bringing about 
a successful administration. The fact that the job 
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In conclusion I will state that economic condi- 
tions and the credit situations inevitably will 
always force recourse to the bankruptcy law and 
the machinery of the Bankruptcy Court. It its 
therefore desirable that we should attempt to make 
it as efficient and progressive as we possibly can, 
but to expect 100% efficiency is, as in the case of 
1! 


all other human agencies, impossible. 


INTERNATIONAL TELE- 
CODE 


S. LeRoy 


ber of Washington, D. C., Bar 


five-letter words for transmission at the cost of one 
ten-letter word 

The early five-letter codes were brief, with com 
binations easily pronounceable, facilitating accurate and 
rapid transmission. A demand for more comprehen- 
sive and specialized codes grew with increased use of 
electrical communications. The result was increas 
ingly unwieldly code books containing impossible com 
\t the same time the keen competition be 
tween operating companies prevented a strict applica- 
tion of the pronounceability rule. In view of these 
operating difficulties the governmental administrations 
and the operating companies at the Paris Conference 
set out to limit code words to five letters irrespective 
of pronounceability 

This broad conflict of interests between operators 
and users made it impossible to reach a settlement in 
the Conference and resulted in the Report of the Cor- 
tina Committee: 

The Cortina Report contained two sets of recom- 
mendations. The majority proposal was signed by 
fourteen delegates. The minority proposal presented 
the views of the British Delegation. The majority 
recommended that Code words should be composed of 
a maximum of five letters selected at the sender’s will 
without any condition. The minority or British view 
favored the continued use of the ten-letter code word 
with certain changes calculated to correct abuses. The 
Committee, unable to agree, left the question for de- 
cision by the International Radiotelegraph Conference 
at Washington in 1927. (Article by writer, AMERICAN 
Bak ASSOCIATION JOURNAL, February, 1928). 

The Washington Conference, even under the mas- 
terly guidance of President Hoover, then Secretary of 
Commerce, found the question of action on the Cortina 
Report so thorny that the whole problem was passed 
along to the Brussels Telegraph Conference of 1928. 
[his postponement materially changed the relation of 
the United States to the situation. This country, while 
a member of the International Radiotelegraph Union, 
is not a member of the Telegraph Union. This gave 
the able American Delegation merely unofficial stand- 
ing, without the right to vote, at the Brussels Confer- 
ence. The Delegation included the Honorable Leland 
Harrison, American Minister to Sweden and former 
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eecretary oi 


matters : Mt 


State, charged with handling 
John Goldhammer, 
Vice-President of the ( Cable Company, 
representing the operators of both cable and radio com 
munications; and Mr. Charles Henry Shedd of Chi 
cago, representing the users of le facilities. 

The was supported by a thoroughly 
competent isers and experts, 1n 
cluding: 

William R. Vallance, Assistant Solicitor, Depart 
ment of State, expert on Communications and member of the 
American Delegation to International Radiotelegraph Con 
lerence, 

Major Wm. F. Friedman, Chief of Code and Cipher Se 
tion, War Department 

Lieutenant Webster, United States 


Assistant 
of communications 
ommercial 


Delegation 
staff of technical adv 


ast Guard 








Harry F. Coulter, Chief of I ational Accounts Sec 
tion, Radio Division, Department Commerce 

Carl O. Pancake of the Guar Trust Company 

Ernest Petersen of the Petersen Code and Cipher Com 
pany. 


discussions in which the 
views as well as the 


After a long series of 
private companies expressed theit 
national delegations, a compromise proposal was put 
to a vote and adopted by a vote of 47 to 4 with 3 
abstentions. It provided two systems of code language 
at the option of the users, as follows 

(A) 
than ten 
classes: 


rmed f words not including more 


following 


Telegrams fe 
letters and classifed in one f the two 

1. Bona fide words belonging to one of the eight 
languages. 

2, Artificial words including at least one vowel if 
they are composed of a maximum ol five letters, two 
vowels if they are composed of 6, 7, or 8 letters, and 
9 or 10 letters. 


three vowels if they hav 

(B) Telegrams formed of words not containing more 
than five letters without any condition or restriction 

As to tariffs, it was proposed that the full unit 


charge should apply to words of Category A, and that 
a unit charge equal to two-thirds of the full charge 
should apply to telegrams of | itegory B 

The next International Conference will 
assemble at Madrid in 1932 

The following points aré interest in 
connection with the work of the Che 
American cable and radio companies, in spite of thei 
great rivalry, joined in a single proposal to the Brussels 
Conference, and were consequently treated as a unit 

One of the most yntroversial points growing out 


Telegt iph 


pene ral 
Conference. 





Sil 


of the Conference is whether plain language can be 


’ 


chopped up into groups of five letters and sent under 
Category B. The companies do not seem to agree 
on this point. There has been some suggestion that 


when October Ist arrives the American companies will 


continue the present system without change 


It is also quite possible that srussels Protocol 


8 

i 
might not become effective October Ist, by reason 

| 


‘4 
n that event, the 


rf 
failure of some countries to ratify : 
whole matter would remain in status quo until 1932 
The whole problem is bound to arise again at 
Madrid with much depending upon the results of the 
1 the activities of the code makers 
one of 
] 
i 


Paris compromise an 
Reduced to its simplest terms the question is 
yy an international 
drawn between the 





international rate maki egis 
lative body with the lines closely 
governmental administrations on the one hand and the 
large users constituting international business on the 
other hand. Two facts may be significant with respect 
to the ultimate solution. First, international business 
with a very small voting representation produced a 
deadlock at Paris in 1925 and at Washington in 1927, 


and forced a compromise at Brussels in 1928. Second, 
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the pronounced world trend toward concentrat 
economic units operating in the international fi 
almost unlimited resources means a tremendous 
accurate and ra I 
Madrid in 1932 the 
will be even 1 ( 


crease in the demand for 
tional communications \t 
of international business 
and influential 


rrespective Of votes 


Proposed Limitations Upon Our 
Federal Courts 


(Continued from pag 


which attracted the praise of Blackstone 
but something nove!, modern and much Ik 

The authorities are legion to the efte 
this power ol the trial judge toc 
facts was one of the essential attribut 
fundamental incidents of trial by 


law. Turning to our Federal Const 

the provision that the right to trial 

be preserved according to the 

mon law That the right to trial IT) 
Federal courts is secured by the | ut 
mits of no doubt. Perhaps it 1s more accurate 


say that the Constitution appears to have 
the substance of the fur t 
of trial by jury as 
the 
the 
evidence 


sery ed 





known at comn 


essential attributes of which is the power 


trial judge to advise the jury « erning 
And, indeed, the United States Supret 


Court has on various occasions stat r 4 
adoption of our Constitution did not take a 
the incidents of trial by jury known in Engl 
the time of its adoption, and that a: eo these 
cidents is the power of the judge to « me! 

the evidence. Mr. Justice Gray, in delivering t 


opinion ol! the United States Supreme Court 


Capital Traction Company vs. Hof, gave expt 
sion to these matters as follows 

‘Trial by n the primary and usual s et 
at the common law, and in the American ‘ 
merely a trial by jury of twelve men befor officer ve 
with authority to cause them to be summ ‘ 
to administer oaths to them and to the consta larg 
to enter judgment and issue execution, 
jury of twelve men im the presence and 1 r t sup 
tendence of .a@ judge empowered to mstruct + or 


and to advise them on the facts 


It is true that in Walker v. Southern 
held that th stituti 
preserve the for: proce 


existed at 


the Supreme Court 
provisions did not 
of the trial by jury as it 
but the statute under consideration vw nce! 
only with the procedural and not t the su 
stantive part of trial by jury 
Thompson \ 1, the Supreme Court, speal 
through M1 


jury. I t cast 





Harlan, said 


“It must consequently be taken that 
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ne nited ite re enice ine 7 
in the law as s 4 , 
time of the adoption oft 
Finally, in the case of Nudd Burrow 
} . ’ ‘ 
the Supreme Court of the United $ 
, 1] ] 
a statute of Illinois relating to tria 
did not relate to a matter of practi 
to one of substance, was not 
Federal court While the e( 
whether Congress can constit 
Federal judges ol the power to « 
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to assume the rather humiliating position of 
a mere hgurehead or a colorless moderator. 
| believe, as Mr. Hogan has stated, that: 


"he public is getting impatient with the jury trial wher 
presiding Justice 1s present but takes no part; where money 
ind time are wasted in drawing a panel where opposing 


counsel stage a game of emotional prejudice; where exclusion- 
iry rules of evidence prevent a witness from telling what he 
knows; where senseless technicalities obstruct; where juries 
bewildered; and where justice miscarries.” 


Such a state of affairs did not exist at com- 

mon law [It does not exist in our Federal courts 

today. Permitting the judge to comment upon the 

evidence and to caution and advise the jury when 

complex and difficult matters of testimony are pre- 

sented makes for quicker verdicts, fewer disagree 
] 


ments and a lessening of the danger of reversible 
error. To deprive the judge of this power would 


be a step backward, rather than a step forward, in 


the gradual process of reforming judicial proce 
dure \s stated by Mr. Justice Sutherland, in his 
address to the American Bar Association in 1912, 


when we refuse to permit an experienced judge to 
comment upon the testimony, “it is as though we 
should drive all the architects and builders into 
exile and construct wigwams for ourselves.” 


lo see that the facts are ascertained and made 
clear rather than submerged and obscured: that 
the law is honestly and fearlessly applied to such 


at no untair advantage is taken by 
any party or his lawyer—this, I submit, is the su 
preme function of the presiding judge in the in 
stitution of trial by jury. Unless Federal judges 
to continue to perform this highly im 
portant function, it is my conviction that trial by 
jury in the Federal courts is bound to degenerate 
and that in time it will become a rather tragic ex 
hibition of what has been regarded by the English 
speaking people for centuries as the most practica 


are allowe 


; 


and impartial method of administering justice. 


Harry Sanger Richards 

Harry Sanger Richards, Dean of the Law School 
of the University of Wisconsin, and a member of the 
American Bar Association since 1899, died in Boston, 
Massachusetts, April 21, while in attendance at a con 
ference of the Advisers of the Restatement of tl 
Law of Agency for the American Law Institute. He 
was born at Osceola, lowa, November 10, 1868. He 
graduated from the University of Iowa in 1892, and 
from the Harvard Law School, cum laude, in 1895 
\fter three years of practice at St. Louis and at 
Ottumwa, lowa, he became a member of the faculty 
of the Law School of the University of Iowa. 

In 1903, he became Dean of the Law School of 
the University of Wisconsin. During his term of 
service as dean of that school, it developed from a 


e 


school of medium standards to one of the leading 
schools of the country. Under his guidance it had 
just put into effect entrance requirements of three years 
of college. His work at Wisconsin, combined with his 
recognized ability as a law teacher and administrator, 
made him one of the leaders in the Association of 
(American Law Schools, of which he was President 
from 1914 to 1915 

He became a member of the American Bar Asso- 
ciation as soon as he was eligible under the then pro- 
visions of the Constitution. Only a few of the present 
members of the Association antedate his membership 


He was active in the Association and had attended 
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The remaining rules ynly in connection 
with claims or actions f ges for personal 
injuries or for death o f services resulting 
from personal injuries. J target, it is obvious 
from a reading of the rule t entire “ambulance 
chasing” system, the « t or use of “lead 
men” and runners, group lements of clai1 the 
sending of gators t view the dverse 
party, and oth ibuses own to exist, but 
thrown into the 1elig ecent investigations 
in New York and other citi High hopes are held 
for the effectiveness of tl lopted in correct 
ing these conditions, a e to the Bulletin’s 
quotation from the New \ Law Journal. 

The first of the iles ying to personal in- 
jury cases requires that a1 iwyer making a con 
tingent fee agreement mu e a written statement 
of such agreement th clerk of the First 
Judicial Department ‘he same rule also provides 
“No attorney shall accey t under any written 
retainer or agreement f vensation in which 
the name of the attorney is in blank at the time 


of its execution.” Chis 
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Newspaper Attitude Towards Lawyers 

















At jual meeting of the Denver 
i iation, the following new of- 
t » assume the reins July first 

ere elected: Hon. John H. Den 
sident; Ernest L. Rhoads, First 
-orge P. Winters, S« 
\ and Ira C. Roth- 
E. More, Trustees 
al staff, headed by the 
S well-beloved Judge 
iation looks forward 
mntinued activity and 
hment during the coming ad 
tive year 
Mav meet g, held at the Chan 
erce on May sixth, was ad 
S. Arthur Henry and Le 
Case Mr. Henry, one of the 
ger members of the Bar and a mem 
Le discussed enter- 
l uuslvy the achieve 
ve and negative yf the 
e sessio! Mr. Casey 
nowt t Toll se] Li, 
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od Broun of Colorado, S a Drillia 

t al writer and column 
I K Mo itain News, Denver's 
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Deny and that the lawy-e 
wer n a measure to blame for the sit 
atior If the newspapers knew pre 

sely what the Bar expected of t 
they, or at least his paper, he thought 


would cooperate in suppressing the abu 





District attorneys were p resp 
ible he said, in announcing the 
theories of cases in advance of trials 


He cited specific instances of prejudice 
reated during the course of criminal 
rials by newspaper discussion, result 
ng, he thought, in a miscarriage oft 
ustice. The burden of Mr. Casey’s song 
was to the effect that if the newspaper 
man could get the lawyer's point of view 
nd the lawyer could get the newspaper 
man’s point of view, cooperation between 
press and Bar would be much more effe 
tive. The general reaction among the law 
yers was that Mr. Casey’s talk was decidedly 
worth-while and that the discussion 
which he commenced could be extended 
with mutual profit in the future. 

N.B The governor did veto the 
judicial salary increases for the district 
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OTHING is of greater assistance in the quick and efh- 
cient despatch of your work than a properly equipped 
private law library. 


With a library built on the plan of your local decisions and 
THE ANNOTATED REPORTS SYSTEM, you will 
seldom need to go outside your office to find the law on your 
proposition, for this system covers American jurisprudence 
from earliest times to date and also gives you all the British 
law you ordinarily need. 


Such a library can be built unit by unit, since each set is 
complete in itself yet complements the others. 


The complete SYSTEM consists of the following units: 
AMERICAN LAW REPORTS, LAWYERS RE- 
PORTS ANNOTATED, AMERICAN DECISIONS 
AND REPORTS, U. S. SUPREME COURT RE- 
PORTS, L. ED., ENGLISH RULING CASES, BRIT- 
ISH RULING CASES, and RULING CASE LAW. 


Check the sets in which you are interested, and ask us for 
further details. 





The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 





225 Broadway 
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- An international organization serving 

Lawyers and working along ethical lines in 

A New Book for Trial Attorneys the search for heirs and legatees in mat- 

H ‘ , i Disc ne every has £ tl ters intestate, testate or contested; also 
amilton Regional Meeting iscussing every phase of the owners of dormant bank accounts, trust 

Investigation, Preparation for balances that have terminated, etc. 
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APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, III. 192.. 


I hereby make application for membership in the Association por" certify the following: 
(a. I have been a member in good standing of the Bar of the 
State (or States) of.. since 


I am a member of the following Associations of the Bar...... 
(b) Iam White 0 Indian O Mongolian O Negro O 


NAME. 

MAILING ADDRESS. 

CITY and STATE.... 

MmGoreed By. ..scccccscs Address 


Check to the order of American Bar Association for $.. is attached 


If this application is made between July 1 and September 30, the check should be for $8.00; if between October 
1 and December 31, for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and June 30 
for $2.00. 

The annual dues are $8.00. A member receives the monthly American Bar Association Journal beginning with. 
the month of hi ectior nd the report of the annual meeting of the Association. This report is a record of the 
activities of the iation and contains a list of the members 
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